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CURRENT TOPICS. 


In an article in the May number of the 
New Jersey Law Journal are contained the 
following observations on the subject of ex- 
aminations for admission to the bar: ‘‘At 
the last term of the Supreme Court some 
thirty attorneys and fifteen or sixteen coun- 
sellors-at-law were admitted, and a striking 
example was afforded of the crudity of our 


examinations and the lack of interest taken’ 


in them. The court divided itself into three 
branches, and the small army of candidates 
into three divisions. Some of the examiners 
previously appointed by the court not being 
present, the judges were compelled to solicit 
as a personal favor to themselves that some 
of the half-dozen lawyers who took sufficient 
interest in the proceedings to remain in at- 
tendance would assist by acting as catechists, 
and thus gentlemen whose minds were other- 
wise engaged and who were without even time 
to arrange a train of thought upon the sub- 
jects to be discussed, were unwillingly com- 
‘pelled to serve in a position which should call 
for careful preparation. The examination was 
continued for about three-quarters of an hour, 
thus allowing three minutes to each candi- 
date, when the examiners gravely assured the 
court that they were satisfied, and the latter 
assured the class that if they would present 
their licenses the next morning they would be 
sworn into office; and each applicant went 
away feeling that he might just as well have 
saved himself much anxiety and hard cram- 
ming.’’ 


We read these statements with considerable 
surprise ; for while we knew that in some parts 
of the country there was great laxity on the 
subject of admission to the bar, we have al- 
ways had an impression that matters were 
better managed in the older and more settled 
States of the East. But if the above obser- 
vations are accurate, a worse state of affairs 
is exhibited, we think, than can be found 
anywhere in the West. No pretense at an 
examination at all, and no requirement for 
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admission to practice, save a certificate of 
| ‘*good moral character’’ (which is the rule in 
at least one Western State), is preferable to @ 
sham examination, which can only have the 
effect of bringing upon the profession the de- 
served contempt of the public. 

Where the examination of candidates for 
admission to the bar is intrusted to a com- 
mittee, as is sometimes the practice, of course 
there is great danger that in the course of 
time the matter will fall into the hands of 
men who, from considerations of good 
nature, or from an _ indisposition to take 
trouble, will relax the wholesome stringency , 
so necessary to attain the desired results. 
But where the examinations are conducted in 
open court, whether by the courtitself, or by 
examiners appointed for that purpose, there 
ought to be no such difficulty. Such is the 
method pursued in this State, and we believe 
that the error of late has been, if any, on the 
side of too great stringency. 

The cardinal objection, however, to that 
method of dealing with the matter is, that 
such an examination is rarely a fair one. Many 
men may acquire avery competent knowl- 
edge of the law who would find it impossible 
under the excitement and embarrassment of 
making their, in all hkelihood, first appear- 
ance in a court of justice, to answer clearly 
and ‘distinctly upon matters about which he 
is in reality well informed. A written exam- 
ination, however, has its disadvantages as 
well. What is the best method of examina- 
tion is a matter about which there may be 
question, but we think there can be none as 
to the propriety of having them conducted 
under the eye of the courts, and the quali- 
fications of the candidates passed upon by 
them. 





We recently congratulated the St. Louis 
Law School upon the acquisition of the serv- 
ices of Chancellor Hammond, of the Law 
Department of the Iowa State University. We 
are, therefore, gratified to note thatour high 
estimate of him is shared by his professional 
associates in that State. On May 12th, the 
State Bur Association of Iowa, in convention 
at Des Moines, unanimously passed the fol- 
lowing resolutions concerning the Dean elect 
of the St. Louis Law School: 

- WHEREAS, Chancellor W. G. Hammond, one of 
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the original members of the Association, is about 
to remove from the State and dissolve his official 
“relation with us, and we deem this a fitting occa- 
sion to express our high appreciation of him as a 


- member of the profession and a professor in the 
‘ Law Department of the State University, there- 


fore, 

Resolved. That Chancellor Hammond has sus- 
tained a high and honored place in our profession, 
and has ever wérthily enjuyed our confidence and 
esteem. 

That as a member of the bar and a professor in 
the Law Department of the University, he has 
ever sustained a high reputation for legal learn- 
ing, gentlemanly deportment and unblemished 
honor. 

That we sincerely regret the loss which the le- 
gal profession and the interests of the jurispru- 
dence of the State will sustain in his removal 
from among us, and that our best wishes for his 
welfare and happiness will follow him to his new 
sphere of labor. 





JUDGMENTS OF THE COURTS OF SIS- 
TER* STATES—“‘FULL FAITH AND 
CREDIT.”’ 





Article 4, sec. 1, of the Constitution of the 
.United States provides that ‘‘full faith and 
credit shall be given in each State to the pub- 
lic acts, records and’ judicial proceedings of 
every other State, and that Congress may, by 
judicial law, prescribe the manner in which 
such acts, records and proceedings shall be 
proven, and the effect thereof.’’ In pursu- 
ance of this authority Congress, by act of 
May 26, 1790, enacted that the ‘‘records and 
proceedings of the courts of any State shall 
be proved or admitted in any court within the 
United States by the attestation of the clerk 
and the seal of the court annexed, if there 
be a seal, together with the certificate of the 
judge, chief justice or presiding magistrate; 
as the case may be, that the attestation is in 
due form. And judicial proceedings, authen- 
ticated as aforesaid, shall have such faith and 
credit within the United States, as they have 
by law or usage in the courts of the States 
whence the records are or shall be taken.’’! By 
the second section of act of March 27, 1804,? 
the provisions of the said act were extended 
to the respective territories of the United 
States and wae subject to its jurisdic- 


11 Stat. at Large, 122. 
22 Stat. at Large, 299. 





tion.’’ The substance of these acts is in- 
corporated in the Revised Statutes, sec. 905. 

Although in the earlier days jurists dif- 
fered somewhat in the interpretation of the 
words, ‘‘the effect thereof,’’ in the Constitu- 
tion as to which the theory of each is given by 
Story in his Commentaries on the Constitu- 
tion,? the courts settled upon the interpre- 
tation as giving to Congress the power to pre- 
scribe the effect of such acts, records and 
proceedings. Congress, however, exercised 
the power thus granted by the Constitution, 
as we have seen. Moreover, as the question 
is one involving the construction of the Con- 
stitution and statutes of the United States, 
the Supreme Court of the United States has 
under the judiciary act of 1789,4 jurisdiction 
by writ of error to the highest court of law 
or equity of a State, when such clause of the 
Constitution or statute is drawn in question, 
and the decision of the State court is against 
the right specially set up under such clause 
of the Constitution or statute. I propose to 
consider the rulings of that court upon the 
questions made. 

In the case of Green v. Van Buskirk,® the 
facts were as follows: Green and Van Bus- 
kirk were creditors of one Bates, all being 
citizens of New York State. Bates, the 
debtor, was the owner of certain iron safes in 
Chicago, Illinois, and, to secure Van Buskirk, 
Bates executed and delivered to him a bill of 
sale of the safes. Two days afterwards, and 
before the bill of sale was recorded in IIli- 
nois, Green, without notice of the chattel 
mortgage, instituted proceedings in the courts 
of Illinois against Bates by attachment as 
against a non-resident debtor, and levied up- 
on the safes. He subsequently obtained 
judgment in the attachment proceedings, and 
had the safes sold in satisfaction of the judg- 
ment. Van Buskirk afterwards sued Green 
in the State court of New York for the value 
of the safes. Green in defense set up the 
judgment of the Illinois court as a bar to this 
action. The New York court overruled the 
defense, and rendered judgment against 
Green for the value of the safes. The case 
having been affirmed by the Court «f Appeals 
of New York, Green prosecuted his writ of 
error to the Supreme Court of the United 


3 3 Story Const., sec. 181, 182. 
‘ 41 Stat. at Large, 801; Rey. Stat. sec. 709. 
55 Wall. 312. 
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States. A motion was made in the latter 
court to dismiss the writ for want ‘of juris- 
diction, which motion was overruled, the 
court holding that the act of Congress was 
intended to be the exercise of the power con- 
ferred upon it by the Constitution, and that, 
although the decision of the New York courts 
only purported to decide in favor of the 


validity of the bill of sale executed and de- 7 


hivered in that State where both parties re- 
sided, yet the decision in maintaining 
the bill of sale, being against the judgment 
obtained in a sister State, necessarily was a 
decision against the validity of such judg- 
ment, and against the claim of the plaintiff in 
error under the constitutional provisions and 
the statutes referred to. This case was sub- 
sequently heard upon the merits and the 
judgment of the State court reversed.6 In 
the ease of Embry v. Stanton, not reported, 
on writ of error to the Supreme Court of 
Errors of the State of Connecticut, the 
United States Supreme Court overruled a 
similar motion to dismiss upon the same 
grounds. The case was as follows: Embry, 
as administrator, recovered judgment in the 
District of Columbia court for professional 
services rendered by his intestate on a quan- 
tum meruit. He subsequently brought suit 
on the judgment in the State courts of Con- 
necticut. The defendant filed a bill enjoin- 
ing the prosecution of the suit, alleging that 
the plaintiff’s intestate in his lifetime had 
agreed to receive a fee amounting to one- 
fourth of the amount recovered in the judg- 
ment, setting forth certain reasuns why they 
had been prevented from producing this proof 
on the trial at law, and alleging that the bring- 
ing of a suit, claiming upon quantum meruit, 
was against conscience. This suit has not 
been reached for hearing in the Supreme 
Court. The leading case is Wills v. Duryea,? 
in which the question was raised upon de- 
murrer to a plea of nil debet.® 

The case of Christmas v. Russell also 
went up on demurrer to pleas to a dec- 
ljaration on a judgment rendered in a sister 
State, one of which pleas was that the judg- 


6 7 Wall. 189. 
77 Cranch, 483. 
8 Following it 


are Hampton v. McConnell, 3 


Wheat. 332; Nations v. Johnson, 24 How. 203; D’ Arcy 
v. Ketcham, 11 How. 165; Wheaton v. Reid, 11 How. 
460: Christmas vy. Russell, 5 Wall. 290. 








ment sued on was obtained and procured by 
the fraud of the plaintiff. The court in that 
case review the several cases, and decide that 
under the constitutional provision and act of 


Congress aforesaid: ‘‘When it appears that 
the court had jurisdiction of the cause, and 
defendant was duly served with process, or 
appeared and made defense, the judgment 1s 
conclusive for all purposes and is not open to 
any inquiry upon the merits,’’ and that a 
plea setting up fraud was bad ina suit at 
law ;° that a judgment can only be impeached 
in a court of equity, and that the only plea 
to the merits admissible is nul tiel record, and 
that so long as a judgment remains in force 
unreversed nor set aside, it is conclusive be- 
tween the parties. 1° 

Of course, if the judgment so rendered is 
incomplete, or not final, or inconclusive in the 
State where rendered, it does not come within 
the rule ; for the effect is declared by Congress 
to be that in all courts of the United States 
such records shall have the same faith and 
credit, as they have in the courts of the State 
from whence taken. ~ - 

Where, however, the court rendering judg- 
ment had not jurisdiction over the person or 
subject matter, the judgment 1s void, as where 
no personal service of process was had, and 
the defendant made no appearance, or where 
service was had out of the jurisdiction.?? Such 
defendant is not precluded from his defense 
upon the merits. It is, therefore, settled law 
that where a judgment is regularly obtained 
in a court of competent jurisdiction having 
the litigants regularly before it, such judg- 
‘ment is conclusive as between the parties in 
the courts of law of another State. But the 
question of the power of a court of equity of 
one State over judgments of another State, 
when sought to be enforced by suit in. the 
courts of the sister State, has not been as yet 
expressly determined by the Supreme Court 
of the United States. Upon this question 
the State courts are not uniform in their de- 


9 Story on Const. sec. 1313. 

10 Voorhees vy. U. S. Bank, 10 Pet. 449; 
588; 10 Serg. & Rawle, 240; 22 Me. 180. 

Ul Bissell v. Briggs, 9 Mass. 462; Borden vy. Fitch, 
15 John. 181; Green v. Sarmiento, 1 Pet. C. C. 74. 

12 Mayhew v. Thatcher, 6 Wheat. 129; Bates v. 
Delavan, 5 Paige, 299; Phillips on Ev., note 639, vol. 
1 83 Mon. 267; 3J. J. Marsh, 603; 1N. H. 242; Phelps 
y. Holker. 1 Dal. 261; Kilborn v. Woolsworth, 5 John. 
41; Robinson v. Ward, 8 Id. 90: Foster v. Garlick, 8 
Id. 197; Pawling v. Bird, 13 Id. 197. 


14 How. 
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cisions, it being held by some courts, that 
where a judgment was obtained ‘hrough fraud 
in another State, and the parties Seing within 
its jurisdiction, it has power to correct such 
fraud, the Connecticut court, in the case 
of Pearce v. Olney, maintaining its juris- 
diction, not by reason of having any control 
of the records of the court rendering the 
judgment, but, by reason of its jurisdiction 
over the parties to the judgment, and citing 
in support thereof 2 Story, Eq. 875. 

On the other hand, Chancellor Walworth, in 
the case of Bicknellv. Field,™ says: ‘‘I am 
satisfied this court has no jurisdiction over 
the parties to a judgment in a sister State, to 
restrain their proceedings in the court of that 
State. If the judgment was fraudulently en- 
tered, the properremedy of the complainant 
appears to be to apply to that court to set aside 
the judgment. The Constitution of the United 
States provides that full faith and credit shall 
be given in each State to the public acts, rec- 
ords and julcial proceedings of every other 
State. Tha‘ provision of “the Constitution is 
as binding upon this court, as upon the Su- 
preme Court.’’ 

The same idea is expressed in Massachu- 
setts in the case of McRae v. Mattoon,!6 and in 
Field v. Gibbs.” In the case of Meadows vy. 
the Duchess of Kingston,!* Lord Apsley says: 
‘‘Fraud upon a court in obtaining a judgment 
or sentence can only be examined by the court 
where the fraud is committed, or another hav- 
ing concurrent jurisdiction.’’ Also see the 
several cases cited therein.” 

It is the policy of the law to end litigation, 
therefore, even when courts of equity have 
the jurisdiction to grant new trials. Such ju- 
risdiction is rarely exercised,” or as the court 
the case of Kilheffee v. Herr?!- expresses it, 
‘that the peace and order of society, the 
structure of our judicial system, and the 
principles of our government are the truc 
ground why such judgment is conclusive.’’** 

13 Borden v. Fitch, 15 John. 121; Hitchcock v. 
Aiken, 1 Caine, 460. 

14 20 Conn. 544. 

15 8 Paige, 440. 

16 ‘13 Pick. 53-59. 

17.1 Pet. C. C. 155. 

18 Amblers Rep. 756-762. 

19 Davy v. Haddon. 3 Doug. 313; Prudham v. Phil- 
lips, Ambler 763; Rex v. Vineent, Strange, 481; Noel v. 
Wells, 1 Lev. 235. 


20 Floyd v. Lane, 6 John. Ch. 479. 
21 Marsh v. Pier, 4 Rawle, 273. 





22 2Starkie Ev. 184-5. 





The object of Congress, undoubtedly, was 
in furtherance of the conservative doctrine 
laid down by the leading jurists and by legis- 
lation, to prevent any confusion or interfer- 
ence by the courts of one State with those of 
another State ; and, therefore, so long as the 
judgment of the courts of one State stand 
of record not reversed or set aside, 
such judgments are conclusive as well in 
the courts of equity as at law. 

If a judgment is erroneous, it may be re- 
versed by the proper appellate court. If the 
circumstances attending the trial at law are 
such that injustice has been done, and the ag- 
grieved party, by lapse of time or otherwise, 
without any fault or negligence on his part, 
has been deprived of redress in the law 
court, such new trial may in extreme cases 
be awarded by a court of equity; but comity 
would demand, as well as the act of Congress 
itself, that such new trial should be directed 
or heard on the equity side of the court ren- 
dering judgment,or if none such, by the equity 
court having concurrent jurisdiction with 
such court of law over the subject matter and 
parties ; otherwise we might have a series of 
conflicting judgments and decrees upon the 
same subject-matter in different States—a 
condition of things intended to be prevented 
by said act. 

There could be no hardship in this; for the 
court in which suit was brought, would, upon 
reasonable suggestion that proceedings were 
veing had to reverse or vacate the judgment 
in the proper courts, always stay the proceed- 
ings before it until the determination of such 
proceedings. A. L. MERRM™AN. 





JOINDER OF CO-TRUSTEES IN RE- 
CEIPT OF MONEY. 





In a late issue of the CenrRAL LAw JOURNAL, 
in an instructive and learned article on the sub- 
ject of the delegation of discretionary powers 
by a trustee,’ it is affirmed as an clementary 
principle of the law relating to trusts, that 
wheré the administration of the trust is vest- 
ed in several trustees, they all form but one 
collective trustee in law, and, therefore, 
must execute the duties of their office in their 
joint capacity. 


1 12 Cent. Le J. 266, 290. 
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This we understand to be a very accurate 
statement of the law, providing that its ap- 
plication is limited to private trusts. Or- 
dinarily in public trusts, a majority of the 
trustees may act, and bind the rest not con- 
curring; ‘‘majorities therein shall prevail, 
that the public interest may be conserved.’’? 

But the statement of the law suggests a 
question of practical import, a discussion of 
which may not be devoid of interest. How 
far, when there is money due a trust estate, 
will:the receipt of one of several trustees dis- 
charge and acquit the debtor? under what 
circumstances will the payment of the money 
to one of several trustees be valid, seeing 
that it is impossible in point of fact +o deliv- 
er it to more than one? ‘There is a doctrine 
in regard to the liability of co-trustees for 
the funds of the trust estate, which is entire- 
ly predicated on the necessity of all the trus- 
tees joining in the receipt. Where two trus- 
tees have joined in receipts, and one has taken 
the money, it would be against natural jus- 
tice to charge the other with the loss of the 
money, unless there should be some negli- 
gence or default on his part, independent of 
joining in the receipt. And the reason thereof 
has been universally assigned that ‘‘trus- 
tees have all equal power, interest and author- 
ity, and can not act separately, as executors 
may, but must join both in conveyances and 
receipts.’’? The first case where the effect of 
the receipt by one of several trustees was 
more directly discussed, 1s Crewe vy. Dick- 
ens. There one trustee for the sale of 
an estate, having released and conveyed to 
his co-trustees, refused to join in a re- 
ceipt for the purchase money, whereupon 
the purchaser refused to take the conveyance. 
Lord Chancellor Eldon held, that all three 
thust join in the conveyance and receipt of 
the purchase money, or the receipt would not 
be valid to discharge the purchaser ; holding 
also that the dissenting trustee, in attempting 
to disclaim by executing a release, had really, 
by so doing, accepted the trust, reaching this 
conclusion, ‘‘by a reasoning much more tech- 
nical than any that deserves to prevail in a 
court of equity.’’ But this can not be con- 


2 Low v. Perkins, 10 Vt. 535. 

3 Perry on Trusts, secs. 416 and 418; Story’s Equity, 
$1280; Adam’s Equity, 58; Kip v- Dunston, 4 Johns, 
26. 

44 Vesey, 98 (1798). 








sidered avery satisfactory authority on the 
question before us, because, as was also said 
in Nicholson v. Woodsworth,® ‘‘in that case 
there were also specialties; the individuals 
who were to give the receipt were particularly 
described, and the directions for the form of 
the receipt were such as made it impossible 
that a proper receipt could be given unless all 
the trustees joined.’’ 

In the cases of Nicholson v. Woodsworth,® 
and Adams vy. Taunton,’ involving the same 
points, it was held that if one of several trus- 
tees for a sale under a will effectually 
disclaimed, though the power to sell was 
granted to the trustees by name, yet 
it would only be necessary for those 
who did not renounce to join in the con- 
veyance and receipt to the purchaser for 
the purchase-money. These cases and the 
numerous ones since following them, are 
predicated upon the implied assertion that if 
none of the trustees had renounced, it would 
have heen necessary for all to join in the re- 
ceipt for the purchase-money, in order to 
effectually discharge the purchaser. 

In Small v. Marwood,® it was held that all 
of several trustees for sale must join. And 
the same has been held as to the other powers 
and duties of the trustees. 

It is difficult to draw any valid distinction 
between these and the power to receive 
monéy.® The true doctrine is very pointedly 
expressed in Lewin on Trustees: ‘(Co- 
trustees all form but one collective trus- 
tee,and must execute their office in their joint 
capacity. If one refuses to act, it is not 
competent for the others to proceed witheut 
him. But the administration of the trust 
devolves upon the court. A receipt for 
mnney, a certificate to a bankrupt, must re- 
ceive the joint signature of the whole body, 
not the majority merely, or it will not be 
valid.’’11 A distinction was attempted in Van- 


5 2 Swans. Ch. 370. 

6 2 Swans. Ch. 393. 

75 Maddox Ch. 486. 

89 B. & Cr. 308. 

9See Wilbur v. Arny, 12 How. 181; Sinclair v. 
Jackson, 8 Cow. 583; Ridgeley v. Johnson, 11 Barb. 
536; Seyton v. Sneyd, 5 Moore (Eng.) 585; Ex parte 
Wadsworth, 2 Barb. Ch. 384; Low vy. Perkins, 10 Vt. 
535; Learned v. Wilton, 40 Cal. 350; White v. Wat- 
kins, 23 Mo. 430; Ex parte Rigby, 19 Ves. 463; Cox v. 
Walker, 26 Me. 504; Tiffany & Bullard on Trustees, 
p. 540. 

10 Page 265. 
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deventer’s Appeal,!? between acts purely min- 
isterial or formal, and those involving the ex- 
ercise of some discretion. ‘‘And this prin- 
ciple enters into all cases depending on the 
discretion and judgment of the trustees in 
contradistinction to acts of a mere ministe- 
rial nature. The former requires the con- 
currence of all the trustees; the latter may 
be performed by one.’’ It mav be urged 
with a great deal of plausibility that the act 
of receiving money is merely a formal one 
of a mere ministerial nature, which must 
always be to the advantage of the trust, and, 
therefore, requiring no exercise of discretion 
or judgment. 

But no such distinction has been referred to 
in the few English and American cases in the 
books adjudicating this very point. In Lee 
v. Sankey,!* the solicitors who were employed 
by the two trustees to colllect a sum due the 
trust estate paid it over to one of the 
trustees who became insolvent; held, that the 
solicitors should pay it again.’* In the prin- 
cipal American case, Latrobe v. Tiernan, 
the principal due on a mortgage to the trust 
estate was paid on the receipt of one of the 
trustees alone. Here the principle was very 
strictly adhered to, for one of the trustees to 
whom the money had been paid, had been 
throughout the continuance of the trust the 

_active trustee, and had received the interest, 
in doing which the other trustee had con- 
curred. Still the court held that the debt 
had not been discharged, and that it was 
necessary for that purpose that both trustees 
should join in the receipt.46 The books show 
several cases which seem to militate against 
this doctrine, but it is believed that each of 
them may be clearly distinguished, and will, 
on analysis, tend to confirm the doctrine and 
show the substantial unanimity of the au- 
thorities on the point. In Husband v. 
Davis,!” two trustees invested the funds of 
the trust estate, and took therefor, in their 
individual names, a bond payable to them 


11 See, also, Perry on Trusts, 412,493; Hill on Trusts, 
205, 307. 

128 Watts and Sergt. 409. 

13 15 Eq. 204. 

14 See, also, Hall v. Franck, 11 Beav. 523. 

152 ired. Ch. 450. 

16 See Webb v. Ledsam, 7 Kay and Johnson, 
285; Beltzhover v. Barrogh, 16 Sergt. & R. 334; Van- 
dever’s Appeal, 8 Watts & S. 409. 

1710 C. & B. 645. 





jointly. It was held that a payment of the 
bond to one of the trustees discharged the 
bond. The court on this point said: ‘*There 
is no doubt that a man may pay a debt to one 
of several to whom he is indebted jointly.’’ 
There is no dcubt that if the co-trustee au- 
thorizes the other to act for him, or concurs 
in the act in any way, it would be a good 
payment. By entering into a joint bond, does 
not the trustee give his co-trustee authority 
to make satisfaction? The other trustee must 
have known of the legal effect of the con- 
tract, and that it was of its essence that the 
receipt of one obligor would release the 
obligee. 

Where a mortgagee assigned his bond and 
mortgage to two trustees, held that the pay- 
ment to one of the two trustees was valid and 
discharged the bond, because, as the court said, 
the relation between the mortgagor and mort- 
gagee was that of simple creditors, and that 
it was not in the power of the mortgagee to 
change it and increase the responsibility of the 
mortgagor.48 Where a resident acting trus- 
tee, his co-trustee being absent for many 
years in Europe, received payment of a mort- 
gage and executed a satisfaction piece, a 
mandamus was sustained against the register 
to record it. However little the evidence 
would seem to justify the conclusion, the 
principle was clearly recognized, for the de- 
cision was based on the ground that, ‘‘the 
facts of the case indicate a concurrence of 
the absent trustee.”’ And it was cautiously 
added: ‘*This decision eperates no further 
than the peculiar facts, conditions and neces- 
sities of this case, and is not to be regarded 
as a relaxation of the rules which apply to 
the powers and duties of trustees.’’!9 

However formal and ministerial the act 
may seem, it can safely be affirmed that where 
money is due to a trust estate, and there are 
several trustees, the general principle prevails 
that there is no such thing recognized in law, 
as a sole acting trustee, that they form but 
one body and must join in the receipt, in order 
to give to the debtor a good and valid dis- 
charge and receipt. It is not intended, how- 
ever, that each should sign the receipt or even 
that there should be any writing at all—as a 
matter of fact, it is impossible to pay the 


18 Bowes v. Seeger, 8 W. & S. 223. 
19 People, ex rel. Aaron vy. Sigel, 46 How. Pr. 151: 
see, also, Rensselaer v. Aken, 22 Wend. 549. 
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money to more than one of the trustees. If 
in any manner they concur in the act or ratify 
it, that will be a sufficient joinder to discharge 
the debtor.2° Where one of several trus- 
tees refuses to join in the receipt, the 
administration of the fund will fall upon 
the court.?! James A. SEDDON. 





DENNICK v. CENTRAL R. CO. OF NEW JER- 
SEY AGAIN. 





I have read with much interest Mr. Low’s 
critique on this decision in the CENTRAL LAW 
JOUBNAL of April 29th. 

There is one view of the subject, however, not 
presented by him nor noticed by the court. It is 
this: The Legislature of New Jersey, it is true, 
provides that actions founded on the loss of a life 
shall be brought in the name of the personal repre- 
‘sentative. But what representative? The pre- 
sumption certainly is, that when a statute pre- 
‘scribes that certain acts are to be performed by a 
certain officer, it means such officer existing by 
force of its laws. ‘Thus, if a statute should de- 
clare that some prescribed act should be performed 
‘by the governor,” or “by the sheriff,” or ‘by 
the attorney-general,”’ the inference is irresistible 
that these expressions have no reference to the 
governor, sheriff or attorney-general of some 
other Commonwealth. The same reasoning is 
equally applicable when the words ‘‘by the per- 
sonal representative” are employed. 

So, presumptively, the New Jersey statute had 
no reference to any other than a personal repre- 
sentative, appointed under and pursuant to the 
laws of New Jersey, and, therefore, only such 
representative could prosecute an action as 
based upon the New Jersey statute. If this 
be correct reasoning, the action, having been 
brought by the New York representative, can only 
be maintained as predicated upon the New York 
statute. The death not having been caused, or 
having occurred in, New York, it would seem 
clear upon principle, as well as an almost un- 


broken curreut of authority, that the action can | 


not be maintained on the New York statute, as 
that could have no extra-territorial effect. The 
court were pressed with this view, and profess to 
have met it by observing that the New Jersey 
statute, by failing to add to the words ‘‘personal 
representative,’’ ‘if they reside in the State of 
New Jersey,’’ means any personal representative 
appointed anywhere. If counsel took the posi- 
tion that the residence elsewhere of a New Jersey 
representative should have material weight in the 
consideration of the question, he underrated the 


20 People v. Sigel, 46 How. Pr. 161. 
21 Hayden v. Marmaduke, 19 Mo. 403; Hill on Trus- 








‘trength of his argument, as that should have been 


based upon the qualification, not of residence, 
but of appointment. Non constat that, because, 
under a view of the doctrine of inter-State com- 
ity, a New Jersey administrator (contrary to the 
general principle), may maintain an action in 
New York,a New York representative could also 
maintain such an action. 

But let it be assumed thatthe court meant to 
deny, by their opinion, as is done by the effect of 
their decision, that this action is restricted te the 
personal representative appointed, the conclusion 
must have been reached by assuming that, in 
bringing the action the plaintiff did so. qua per- 
sonal representative, in like manner, and with 
like effect, as if he were suing to collect the as- 
sets of the deceased. But, I respectfully submit 
that, while a new action is created, the purview 
of the statute clearly demonstrates that it was 
not in the slightest degree designed to augment the 
estate of the decedent, that no part of the recov- 
ery could be appropriated to debts orthe costs of 
administration, but every dollar is devoted to the 
family, not as distributees, not as part of a recov— 
ery for an injury done to the decedent, but as 
the statutory beneficiaries, and as for an injury 
inflicted upon them and their rights. ‘To use the 
pithy dialect of the ancient common law, they 
take in the post and not in the per. 

The statute was made for them, but, as gener- 
ally they would be numerous, it was deemed con- 
venient to prescribe that the action should be 
brought for their sole benefit by a statutory trus- 
tee; and who so appropriate to effect that object, 
involving, perhaps, the handling of large sums of 
money, as he who had been selected, to use the 
language of the old English statute, as a ‘discreet 
person,” by the ordinary, or ether appeinting 
tribunal of New Jersey? Here, then, was a stat- 
utory trustee appointed, a cause of aetion con- 
ferred upon him as‘such, as if named in the act, 
and styled a trustee. For, by declaring that the 
action should be brought by ‘‘the personal repre- 
sentative,” the trustee is fully designated under 
the operation of the maxim, id certum est quod 
certum reddi pctest. If, then, I am right that the 
action was given to the personal representatives, 
not strictly as such or for the estate, but to them 
really as trustees under the ascertaining designa- 
tion of their title of office, how can it be con- 
tended that the Legislature of New Jersey in- 
tended that so impoitant a trust should be con- 
ferred upon a non-resident, an administrator 
in another State, whose letters, in effect, only 
authorized the collection of the bona notadilia to 
be found in such State? Suppose the New Jersey 
representative had sued in New Jersey, could the 
pendency of that action have been pleaded to one 
thereafter instituted by the New York represent- 
atives? If not, the tort-feasor would be liable to 
two actions for the same cause. It 1s conceded 
that, if the New Jersey representative had first 
sued in New Jersey,he could maintain the action. 
Now, if the New York representative should sue 
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first in New York, and a plea of pendency of that 
action would be available to a second suit institu- 
ted by the New Jersey representative in the latter 
State, it would still present the indecent spectacle 
of a legalized scramble for the first action. It 
seems to me that, by a fair consideration of the 
real er supposed defect in the law which induced 
the statute, the persons proposed to be benefited, 
and the necessity fora trustee, the words ‘‘per- 
sonal representative’’ not only create such officer, 
but are solely referable to one whom the courts 
of New Jersey had passed upon as one who 
would bring the suit in good faith, who could 
neither be bribed nor intimidated from its earnest 
prosecution, and who could be depended upon to 
account for and pay over, its avails to his cestuis 
que trust. 

The distinction between the creation of a stat- 
utory trustee by a designatio persone, and the giv- 
ing a cause of action to a personal representative, 
as such, is, I submit, one of substance, not merely 
of form. W. H. BAILEY. 
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INTER-STATE COMMERCE—STATE TAXA- 
TION OF FOREIGN MANUFACTURES — 
PATENTS. 





WEBBER vV. VIRGINIA. 





Supreme Court of the United States, October Term, 
1880. 


1. The fact that the United States has granted a pat- 
ent upon a certain invention, will not affect the right 
of a State to levy a tax upon the manufactured article, 
and to require a license to be obtained for its sale. 

2. But a State license law,discriminating in favor of 
home manufactures, and forbidding the sale of arti- 
cles manufactured in other States without license, is 
unconstitutional as an assumption of the power vested 
in Congress of regulating commerce among the States. 


In error to the Supreme Court of Appealg of 
the State of Virginia. 

This case comes before this court on a writ of 
error to the Supreme Court of Appeals of the 
State of Virginia, and arose inthis way: In May, 
1880, the plaintiff in error, J. T. Webber, was in- 
dicted_in the County Court of Henrico County, 
in that State, for unlawfully selling and offering 
for sale in that county, to its citizens, certain 
machines known as Singer sewing machines, 
which were manufactured out of the State, with- 
out having first obtained a license for that pur- 
pose from the authorities of the county, or having 
paid the tax imposed by law for that privilege. 
The indictment was founded upon the 45th and 
46th sections of the revenue law of the State, 
which are as follows: ‘‘45. Any person who shall 
sell, or offer for sale, the manufactured articles 
or machines of other States or territories, unless 









he be the owner thereof and taxed as a merchant, 
or take orders therefor, on commission or other- 
wise, shall be deemed to be an agent for the sale- 
of manufactured articles of other States and terri- 
tories, and shall not act as such without taking 
out a license therefor. No such person shall, 
under his license as such, sell or offer to sell such 
articles through the agency of another; but a 
separate license shall be required from any agent 
or employee who may sell, or offer to sell, such 
articles for another. For any violation of this 
section, the person offending shall pay a fine of 
not less than $50,nor more than $100 for each of- 
fense. 46. The specitic license tax upon an agent 
for the sale of any manufactured article: or ma- 
chine of other States or territeries shall be- $25; 
and this tax shall give to any party licensed un- 
der this section the right to sell the same within 
the county or corporation in which he shall take 
out his license; and if he shall sell or offer to sell) 
the same in any other of the counties or corporae- 
tions of this State, he shall,pay an additional tax. 
of $10 in each of the counties or corporations 
where he may sell or offer to sell the same. Ad} 
persons, other than resident manufacturers oer 
their agents, selling articles manufactured in this- 
State, shall pay the specific license tax imposed 
by this section.*’ Acts of Assembly, 1875 and 
1876, p. 184, ch. 162, secs. 45 and 46. 

To the indictment the accused pleaded ‘not 
guilty.”’ and on the trial it was proved that Le had 
sold and offered to sell sewing machines im Hen- 
rico County, as charged, but that at the time: he 
was acting as agent or employee of the Singer 
Manufacturing Company, a corporation created 
under the laws of New Jersey; that this company 
had a place of business in Richmond, Virginia,,. 
where it was licensed as a resident merchant, for 
the year beginning May 1, 1880, and had paid the 
required license tax, and where it kept a stock off 
machines for sale; that the machines sold by the 
accused were the property of the company, andi 
were manufactured by it out of the State, and in. 
accordance with specifications of a patent of the 
United States, granted in 1879, to one W. C. 
Hicks, and by him transferred to the company. 
It also appeared that the accused had not taken 
out a license to sell the machines in Henrico 
County,and was not himself taxed as a merchant, 
and had pot taken orders for the machines on 
commission or otherwise. On the trial, his coun- 
sel requested the court to instruct the jury, that 
if they believed the Singer Manufacturing Com- 
pany had paid for a general merchant’s license for 
the year beginning May Ist, 1880, and received 
such license, or that the machines sold were con- 
structed according to the specifications of the 
patent held by the company, and that the accused 
was acting in the sales made only as its employee, 
he was entitled to a verdict of acquittal. The 
court refused to give these instructions, and, at 
the request of the attorney for the Common- 
wealth, instructed the jury, in substance, that if 
they believed the accused had, at different times. 
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within the year, previous to the indictment, sold 
or offered to sell in Henrico County to its citizens 
Singer sewing maehines manufactured beyond the 
State, and at the time he was neither the manu- 
faeturer himself nor the owner of them, and was 
not taxed as a merchant in the county, and had 
not taken orders therefor on commission or oth- 
erwise, and had not obtained a license to sell the 
same in the county,and had not paid to the prop- 
er officer the tax imposed by law for selling the 
same in that county, they should find him guilty. 
The jury found the accused guilty, and he was 
sentenced to pay a fine of $50, besides costs. On 
appeal to the circuit court of the county, the 
judgnfent was affirmed, and on further appeal to 
the Supreme Court of Appeals of the State, the 
judgment of the circuit court is affirmed. To re- 
view the latter judgment, the suit is brought here 
on writ of error. 

Mr. Justice FIELD delivered the opinion of the 
court: 

In the county court where the accused was 
tried, the only defense presented by his instruc- 
tion was, that he was acting as the agent of the 
Singer Manufacturing Company, which had a li- 
<ense from the State as a resident merchant in 
Richmond to sell the machines, and also held a 
patent of the United States authorizing it to man- 
ufacture and sell them anywhere in the United 
States. To this defense the answer is obvious. 
The license, being limited to the City of Rich- 
mond, gave no authority to the company to sell 
the machines elsewhere, and, of course, gave none 
to its agent. Besides, the question as to the ex- 
tent of the territorial operation of the license 
depended upon the construction given by the 
court of appeals of the State to the statute, and its 
decision thereon is not open to review by us. 
And the right conferred by the patent laws of the 
United States to inventors to sell their inventions 
and discoveries does not take the tangible prop- 
erty, in which the invention or discovery may be 
exhibited or carried into effect, from the opera- 
tion of the tax and license iaws of the State. 
The combination of different materials so as to 
produce a new and valuable product or result, or 
to produce a well-known product or result more 
rapidly or better than before, which constitutes 
the invention or discovery, can not be forbidden 
by the State, nor can the sale of the article or ma- 
chine produced be restricted except as the pro- 
duction and sale of other articles, for the manu- 
facture of which no invention or discovery is 
patented or claimed, may be forbidden or re- 
stricted. ‘The patent for a dynamite powder does 
not prevent the State from prescribing the condi- 
tions of its manufacture, storage and sale, so as 
to protect the community from the danger of ex- 
plosion. A patent for the manufacture and sale 
of a deadly poison does not lessen the right of the 
State to control its handling and use. The legis- 
lation respecting the articles which the State may 
adopt after the patents have expired, it may 
equally adopt during their continuance. It is 
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only the right to the invention of discovery—the 
incorporeal right—which the State can not inter- 
fere with. Congress never intended that the pat- 
ent laws should displace the police powers of the 
States, meaning by that term those powers by 
which the health, good order, peace and general 
welfare of the community are promoted. What- 
ever rights are secured to inventors must be en- 
joyed in subordination to the general authority of 
the State over all property within its limits. 
These views find support in the language of this 
court in Patterson v. Kentucky, 97 U.S. 501. [See 
8 Cent. L. J. 161.] There a party was convicted 
of violating a statute of the State regulating the 
inspection and gauging of oils and fluids, the 
product of coal, petroleum, or other bituminous 
substances. The statute provided that such oils and 
fluids should be inspected by an authorized officer 
of the State before being used, sold, or offered for 
sale, and required the inspector to brand, accord- 
ing to the fact, casks and barrels of the oil with 
the words ‘standard oil,’ or with the words 
‘unsafe for illuminating purposes.’ It imposed 
a penalty for selling or offering for sale in the 
State such oils and fluids as had been condemned. 
A particular oil, known as the Aurora oil, which 
had been thus condemned, was sold by the ac- 
eused. A patent for the oil had been issued by 
the United States to a party who had assigned it 
to him, and in defense to the indictment he as- 
serted the right under the patent to sell the oil in 
any part of the United States, and that no State 
could, consistently with the Federal Constitution 
and the laws of Congress,prevent or obstruct its ex- 
ercise. But the court held this construction of the 
Constitution and laws to be inadmissible, and that 
the right wasto beexercised in subordination to 
the general powers which the several States pos- 
sessed over their purely domestic affairs, whether 
of internal commerce or police. After some just 
observations upon the police powers of the State, 
their extent and object, and a reference to previ- 
ous decisions, the court said, speaking through 
Mr. Justice Harlan: ‘These considerations, 
gathered from the former decisions of this court, 
would seem to justify the conclusion that the 
right which the patentee or his assignee possesses 
in the property created by the application of a 
patented discovery, must be enjoyed subject to 
the complete and salutary power, with which the 
States have never parted, of so defining and reg- 
ulating the sale and use of property within their 
respective limits as to afford protection to the 
many against the injurious conduct of the few. The 
right of property in the physical substance, which 
is the fruit of the discovery, is altogether distinct 
from the right in the discovery itself, just as the 
property in the instruments or plates by which 
copies 0 a map are multiplied is distinct fron the 
copyright of the map itself.” And again, the en- 
joyment of the right in the discovery ‘*may be se- 
cured and protected by national authority against 
all interference; but the use of the tangible prop- 
erty, which comes into existence by the applica- 
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tion of the discovery, is not beyond the control 
of State legislation simply because the patentee 
acquires a monopoly in his discovery.”’ In ac- 
cordance with the views thus expressed we can 
find no objection to the legislation of Virginia in 
requiring a license for the sale of the sewing ma- 
chines, by reason of the grant of letters-patent 
for the invention. 

There is, however, an objection to its legislation 
arising from its discriminating provisions against 
non-resident merchants and their agents, and 
this is presented by the instructions given to the 
jury at the request of the attorney of the Com- 
monwealth. The 45th section of the revenue law 
dezlares ‘‘that any person who skall sel! or offer 
for sale the manufactured articles or machines of 
other States or territories, unless he be the owner 
thereof and taxed as a merchant, or take orders 
therefor, on commission or otherwise, shall be 
deemed to be an agent”’ for the sale of those arti- 
eles,and shall not act as such without taking out a 
license therefor. A violation of this provision 
subjects the offender to a fine of not less than $50, 
nor more than $100 for each offense. The 46th 
section fixes the license tax of the agent for the 
sale of such articles at $25. ‘The license only 
gives him a right to sell in the county or corpora- 
tion for which it is issueu. If he sells, or offers 
to sell, in other counties or corporations, he must 
pay in each an additional tax of $10. The sec- 
tion ‘then declares that ‘tall persons, other than 
resident manufacturers or their agents, selling 
articles manufactured in the State, shall pay the 
specific license tax imposed by this section.”” By 
these sections, read together, we have this result: 
The agent for the sale of articles manufactured in 
other States must first obtain a license to sell, for 
which he is required to pay a specific tax for each 
county in which he sells or offers to sel] them; 
while the agent for the sale of articles manufact- 
ured in the State, if acting for the manufacturer, 
js not required to obtain a license or pay any li- 
cense tax. Here there isa clear discrimination 
in favorof home manufacturers and against the 
manufacturers of other States. Sales by manu- 
facturers are chiefly effected through agents. A tax 
upon their agents when thus engaged is, therefore, 
a tax upon them, and if this is made to depend 
upon the foreign character of the articles, thatis, 
upon their having been manufactured without the 
State, it is to that extent a regulation of com- 
merce in the articles between the States. It 
matters not whether the tax be laid directly upon 
the articles sold, or in the form of licenses for 
their sale. If, by reason of their foreign charac- 
ter,the State can impose a tax upon them or upon 
the person through whom the sales are effected, 
the amount of the tax will be a matter resting in 
her discretion. She may place the tax at so high 
a figure as to exclude the introduction of the for- 
eign article and prevent competition with the 
home product. It was against legislation of this 
discriminating kind, that the framers of the Con- 
stitution intended to guard when they vested in 





Congress the power to regulate commerce among 
the several States. In Welton v. State of Mis- 
souri, we expressed at length our views 
on the subject, and to our opinion we may refer 
for their statement. No one questions the general 
power of the State to require licenses for the vari- 
ous pursuits and occupations conducted within 
her limits, and to fix their amount as she may 
choose; and no one on this bench—certainly not 
the writer of this opiniou—would wish to limit or 
qualify itin any respect, except when its exercise 
may impinge upon the just authority of the Fed- 
eral government under the Constitution, or the 
limitations prescribed by that instruments But 
where a power is vested exclusively in that gov- 
ernment, and its exercise is essential to the per- 
fect freedom of commercial intercourse between 
the several States, any interfering action by them 
must give way. This was stipulated in the indis- 
soluble covenant by which we became one people. 

In a recent case we had occasion to consider at 
some length the extent of the commercial power 
vested in Congress, and how far it is to be deemed 
exclusive of State authority. Referring to the 
great variety of subjects upon which Congress, 
under that power, can act, we said that ‘‘some of 
them are national in their character, and admit 
and require uniformity of regulation, affecting 
alike all the States; others are local, or are mere 
aids to commerce, and ean only be properly reg- 
ulated by provisions adapted to their special cir- 
cumstances and localities. Of the former class 
may be mentioned all that portion of Commerce 
with foreign countries or between the States, 
which consists in the transportation, purchase, 
sale and exchange of commodities. Here there 
can, of necessity, be only one system or plan of 
regulations, and that alone Congress can pre- 
scribe. Its non-action in such cases, with respect 
to any particular commodity or mode of trans- 
portation, is a declaration of its purpose that the 
commerce in that commodity. or by that means of 
transportation, shall be free. ‘There would other- 
wise be no security against conflicting regulations 
of different States, each discriminating in favor of 
its own products and citizens, and against the pro- 
ducts and citizens of other States.” County of 
Mobile v. Kimball, 102 U. 8. Commerce among 
the States in any commodity can only be free 
when the commodity is exempted from the dis- 
criminating regulations and burdens imposed by 
local authority by reason of its foreign growth or 
manufacture. The judgment of the Supreme 
Court of Appeals of Virginia must, therefore, be 
reversed, and the cause remanded to it for further 
proceedings in accordance with this opinion; and 
it is so ordered. 
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REMOVAL OF CAUSES— CITIZENSHIP OF 
PARTIES. 


BLAKE v. McKiM. 





Supreme Court of the United States, October Term, 
1880. 


Congress, in determining the jurisdiction of the cir- 
cuit courts over controversies between citizens of dif- 
ferent States, has not distinctly provided for the re- 
moval from a State court, of asuit in which there is a 
controversy, not wholly between citizens of different 
States, and tothe full and final determination of which 
one of the necessary or indispensable parties, plaint- 
iffs or defendants, seeking the removal, is a citizen of 
the same State with one or more of the plaintiffs or 
defendants against whom the removal is asked. 


In error to the Circuit Court of the United 
Sates for the District of Massachusetts. 

Mr. Justice HARLAN delivered the opinion of 
the court: 

This action was commenced in one of the 
courts of Massachusetts, by a citizen of Massa- 
chusetts, for the use of citizens of that State, 
against the executors of George Baty Blake, 
two of whom are citizens of Massachusetts, 
and one a citizen of New York. It is upon 
a probate bond, executed in the penalty of $50,- 
000, by James M. Howe, as trustee under the will 
of Henry Todd, with two sureties, oae of whom 
was the testator of the defendants. Its object is 
to recover from the estate of the deceased surety 
the sum of $5,000 for alleged breaches, upon the 
part of the trustee, of the bond sued on. The 
executors filed a joint answer, which presented a 
common defense, and subsequently, in proper 
time, filed their joint petition for the removal of 
the case into the Circuit Court of the United 
States for the District of Massachusetts. The pe- 
tition was dismissed by the State Court. The 
transcript of the record was, nevertheless, filed in 
the circuit court. By the latter court the case, 
upon motion of plaintiff, was remanded to the 
State court. From that order this writ of error is 
prosecuted. We are of opinion that the case, as 
made by the plaintiffs, is not one of which the 
Circuit Court of the United States can take juris- 
diction. In the Removal Cases, 100 U. 8. 468, we 


had occasion to construe the first clause of the’ 


second section of the act of March 3, 1875, which 
declares that either party may remove to the cir- 
cuit court for the proper district any suit of a civil 
nature, at law orin equity, pending in a State 
court, where the matterin dispute exceeds: ex- 
Clusive of costs, the’sum or value of $500, and in 
which there is *‘a controversy between citizens of 
different States.°’ We held that clause to mean 


“that when the controversy, about which a suit in 
the State court is brought, is between citizens of 
one or more States on one side, and citizens of 
other States on the other side, either party in the 
controversy may remove the suit to the circuit 
court, without regard to the position they occupy 





in the pleadings as plaintiffs or defendants;”’ 
that, upon arranging the parties on opposite sides 
of the real and substantial dispute, if it appears 


that those on one side are all citizens of different” 


States from those on the other, the suit may be’ 
removed—all those on the side desiring a removal! 
uniting in the application therefor. In that ease’ 
an Iowa corporation represented one side of the’ 
dispute. while the other was represented by citi- 
zens of Ohio and Pennsylvania. The contro- 
versy was as broad as the suit. In Barney 
v. Latham [12 Cent. L. J. 467], decided at the 
present term, we held (construing the see- 
ond clause of the second section of the act of 
March 3, 1875) that one or more of the plaint- 
iffs or defendants, actually interested in a contro- 
versy wholly between citizens of different States, 
und which can be fully determined as ‘between 
them, can remove from the State court the entire 
suit of which that separable controversy forms & 
part, provided it involves the amount prescribed 
as necessary to Federal jurisdiction. ‘The execu- 
tors.of Howe, each of them having qualified and 
acted in the execution of the trust, were all indis- 
pensable parties to the suit. Gould's Pleadings, 
sec. 73, ch. 4; Dicey on Parties to Actions, s. p- 
322; 1 Chitty Pl. s. p. 52. They all appeared and 
submitted to the jurisdiction of the court. The 
present case is, therefore, one in which the suit 
embraces only one indivisible controversy. It is’ 
not wholly between citizens of different States, 
and fully determinable as between them, because 
some of the defendants are citizens of the same 
State with the plaintiffs. 

The contention upon the part of counsel for the 
executors is, that the suit is removable upon their 
joint petition, under the first clause of the second 
section of the act of 1875. We are unable to con- 
cur in that view. There is, undoubtedly, some 
ground for such a construction, but we are not 
satisfied that Congress intended to enlarge the 
jurisdiction of the circuit courts to the extent 
that construction would imply. The principal 
reason assigned in its support is, that the first 
clause of the second section of the act of 1875 
follows the-words of the Constitution, when giv- 
ing jurisdiction to the circuit court of a suit in 
which there shall be ‘‘a controversy between citi- 
zens of different States*—language which, it is 
claimed, does not necessarily require that such 
controversy must be wholly between citizens of 
different States. But that consideration was 
pressed upon our attention in the case of the 
Sewing Machine Companies, 18 Wall. 553, which 
arose under the act of March 2, 1867. 14 Stat. 
558. That act authorizes the removal of a suit, 
involving the requisite amount, ‘in which there is: 
a controversy between a citizen of the State in: 
which the suit is brought, and a citizen of an- 
other State,’ upon an affidavit by the latter, 
whether plaintiff or defendant, showing that he 
has reason to believe, and does believe, that, 
from prejudice or local influence, he wouid not be 
able to obtain justice in the State court. The ar- 
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gument there, by counsel of recognized learning 
and ability, was that a controversy between citi- 
zens of different States is none the less a contro- 
versy between citizens of different States, because 
others are also parties to it; that to confine the 
Federal jurisdiction to cases, wherein the contro- 
versy is between citizens of different States ex- 
<lusively, is to interpolate into the Constitution a 
word not placed there by those who ordained it, 

nd one which materially limits or controls its 
express provisions. We declined to adopt that 
construction of the statute, and held that Con- 
gress did not intend by the act of 1867 to confer 
the right of removal where a citizen of a State, 
other than that in which the suit is brought, is 
united, as plaintiff or defendant in the contro- 
versy, with one who is a citizen of the latter 
State. The construction for which counsel for 
plaintiffs in error here contend can not well be 
maintained without overruling the principles an- 
nounced in the case of the Sewing Machine Com- 
panies. 

It is to be presumed that Congress, in enacting 
the statute of 1875, had in view as well previous 
enactments, regulating the removal of causes 
from the State courts, as the decisions of this 
court upon them. If it was intended, by that act, 
to invest the circuit courts with jurisdiction of all 
controversies between citizens of different States, 
although others might be indispensable parties 
thereto, such intention would have been expressed 
in language more explicit than that found in the 
act of 1875. We are not disposed to enlarge that 
jurisdiction by mere construction. We are of 
opinion that Congress, in determining the juris- 
diction of the circuit courts over controversies 
between citizens of different States, has not dis- 
tinctly provided forthe removal from a State 
court, of a suit in which there is a controversy not 
wholly between citizens of different States, and 
to the full or final determination of which one of 
the indispensable parties. plaintiffs or defendants, 
on the side seeking the removal, is a citizen of 
the same State with one or more of she plaintiffs 
or defendants against whom the removal is asked. 

The judgment of the circuit courtremanding 
the cause to the State court is, therefore, affirmed. 





MISCONDUCT OF JURIES—EVIDENCE. 





POOLE y. CHICAGO, ETC. R. CO. 





United States Circuit Court, District of Iowa. 


1. An impropriety of jurors, which did not preju- 
dice the verdict, is not ground for setting it aside and 
awarding a new trial. 


2. The test of what impropriety is to be considered 
as prejudicing the verdict is the answer to this ques- 
tion: Was the misbehavior of the jueor such as to 
make it probable that his mind was influenced by it, 
#0 as to render him an unfair and prejudiced juror? 





8. Discussiou, by a juror outside of the jury room, of 
a case pending and undecided before him, is the clear- 
est evidence that he is not an unbiased and impartial 
juror, notwithstandingehis disclaimer of the influence 
of such discussion upon his own mind. 


Motion for new trfal. 


Hagerman, McCrary & Hagerman, for plaintiffs; 
H. H. Trimble and J. W. Blythe, for defendant. 

LOVE, J., delivered the opinion of the court: 

This case was tried by jury at the last January 
term in Keokuk. The jury gave a verdict for the 
defendant. The plaintiff now moves for a new 
trial. The plaintiff is the widow and adminis- 
tratrix of Erastus P. Poole, deceased, who lost his 
life in consequence of personal injuries received 
in attempting to make a coupling, while in de- 
fendant’s service. The action is to recover dam- 
ages resulting from the injuries thus received. 
The plaintiff's counsel have, in support of the 
motion, insisted on many grounds of law and fact 
which I deem it needless to consider. 

I shall confine what I have to say to the alleged 
misconduct of the jury. In this matter some very 
material facts, relied upon for the motion, have 
been disproved. Others have been so far ex- 
plained by counter aftidavits,as to relieve the case 
of the bad aspect in which it might otherwise ap- 
pear to the court. I shall pass all doubtful or 
disproved facts without notice, confining my at- 
tention exclusively to such as have been clearly 
proved. It undeniably appears that a number of 
the jurors during the progress of the trial passed 
several consecutive evenings at cards in the room 
of one of the defendant’s counsel at the hotel 
where some, but not all, of said jurors were stop- 
ping. This was a great and reprehensible impro- 
priety, and if it did not clearly appear that the 
jurors mentioned occupied the room in question 
without any invitation or inducement from the de- 
fendant’s counsel, I would not hesitate to set aside 
the verdict on that ground alone. But it does appear 
affirmatively by the affidavits which have been 
filed, that the jurors occupied Judge ‘Trimble’s 
room under peculiar cireumstances, which relieve 
both Judge Trimble and Mr. Blythe, his associate 
counsel, from any just censure or responsibility. 
Iv is due alike to the counsel concerned and to the 
court that the circumstances referred to should be 


“stated and placed upon the record. 


It appears that Judge Trimble and Mr. Blythe 
occupied separate rooms upon the same floor of 
the hotel. These gentlemen were closely ovcu- 
pied at Mr. Blythe’s room till late in the evening 
of e&ch day during the trial, examining witnesses 
and otherwise preparing their defense. Judge 
Trimble’s room was virtually unoccupied by him 
till a late hour of the night. and not, ic appears, 
till the card party had dispersed. The fact that 
the jurors in question occupied Judge Trimble’s 
room at all is satisfactorily explained. It appears 
to have been arranged that some jurors in attend- 
ance upon the court should While away their ev- 
enings at cards in the rooms of Col. Milo Smith, 
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~who was a juror of the regular panel, but not in 


the Poole case. It so happened that Mrs. Smith, 


-after some days, reached the city, and it therefore 
became necessary to abandon the arrangement for 


meeting at Col. Smith’srooms. Thereupon, John 
R. Wallace, who was not a juror in the case then 
on trial, seeing that Judge Trimble’s room was 
unoccupied, asked him if he had any objection to 
their card party meeting at his room. He did not 
state to Judge Trimble who the persons engaged 
in the card playing were; and the latter, when he 
gave consent to their using his room, was not 
aware that any juror in the Poole case was of the 
party. It clearly and indubitably appears that 
when Judge Trimble and Mr. Blythe afterwards 
came to know that some members of the jury in 
the case then on trial were of the card party, they 
kept studiously aloof from Judge Trimble’s room. 
It is proved clearly that Mr. Blythe was never in 
the room at all when the jurors were there, and 
Judge Trimble was in the room only once during 
the several nights in question, and then foes 
a single moment to obtain some needed papers. 
1t appears that neither Judge Trimble or Mr. 
Blythe ever,on any occasion during the trial, 
spoke to any jurors concerning the case, or alluded 
to the same in their presence, except in open 
court. When Judge Trimble found that some 
members of the jury in the case were occu- 
pying the room as stated, he was placed in 
a somewhat embarrassing situation. He had 
given his consent to their occupancy of his 
room, which was practically vacant. He could 
and order them 


not well reseind his assent 


! 


stances which have been satisfactorily explainec 
to the court were necessarily unknown tothe pub- 
lic; and although public opinion ought by no 
means to influence or control the verdict of juries, 
yet a decent regard to the opinions of mankind 
is a duty not at all incompatible with the higher 
and paramount obligation to do exact justice be- 
tween man and man. 

Such conduct as I have referred to en the part 
of jurors while trying a cause, merits the most 
decided reprobation. It tends directly to bring 
suspicion and discredit upon jury trials, and upon 
the administration of justice itself. No suitor 
could feel otherwise than aggrieved at a verdict 
rendered against him by jurors so demeaning 
themselves; and a court which should fail to dis- 
countenance such conduct when brought to its 
attention, would justly lose the esteem and con- 
fidence of all just men. If there was no fact be- 
fore me other than the misconduct just men- 
tioned. I should, with great reluctance, permit 
the verdict to stand. The example would, I fear, 
be infinitely mischievous. I should, therefore, 
discarding all nice distinctions, feel inclined to 
put the seal of disapprobation in the most de- 





to vacate the room without danger of giving of- ~ 


fense sand perhaps prejudicing his client's 
cause. Both he and Mr. Blythe seem to have 
done all that could reasonably be expected under 
the circumstances, they kept aloof from the room 
during its occupancy by the jurors, and abstained 
scrupulously from making any allusion to the 
ase on trial toany member of the jury. But the 
conduct of the jurors themselves was plainly in- 
excusable. Though it may have been the result 
of mere thoughtlessness, it was manifestly caleu- 
lated to bring grave suspicion upon them and upon 
any verdict they might render. All that the pub- 
lic and the living suitor could know was, that 
several of them who were actually trying the 
cause were spending night after night in the rooms 
of the defendant’s counsel. How and by what 
means and under what circumstances they got 
there; whether with or without invitation: 
whether with or without a purpose respecting the 
trial; whether to receive or not to receive hospi- 
tality, could not be known or explained to the 
world without. All this would be matter of mere 
conjecture, and what conjectures were likely to be 
made, itis needless to say. Even those at the 
hotel who were informed that these jurors were 
engaged in an innocent game of cards for amuse- 
ment, might very naturally ask why they did not 
occupy the room of some one of their own num- 
ber who was stopping at the house? ‘The circum- 


cided manner upon such misconduct by setting 
aside the verdict. 

But there are other facts to be considered. It 
is shown, to my entire satisfaction, that Mr. W. 
H. Hope, a member of the Poole jury, in utter 
disregard of the instructions of the court, while 
the case was yet before the jury and undecided, 
talked freely and fully with G. W. Meredith 
about the ease, expressing himself to the preju- 
dice of the plaintiff and the plaintiff's counsel. 
Meredith says Hope began the conversation with- 
out any question from him, and that he carried it 
on in a sneering way, saying, among other things, 
that **Hagerman had the court room full of 
Keokuk people, who, whenever he said anything, 
applauded, and that Keokuk thought they had 
got this thing fixed up very nice, ete. It is 
needless to say that there was no such thing as 
applause in the court room. Any such manifesta- 
tion would have been very qufickly suppressed. 
Hope in his affidavit denies this, but ] am con- 
strained, nevertheless, to credit Meredith's state- 
ment. Meredith, it seems, isa respectable farmer 
living in Van Buren County. His character is 
unquestioned. He appears to have no connection 
whatever with the plaintiff, and no interest in the 
litigation. What, therefore, could have moved 
him to fabricate such a statement as he has made 
and sworn to? What motive, what inducement 
had he to commit voluntary and gratuitous per- 
jury? Meredith’s testimony is positive and af- 
firmative. If false, it was wilfully false. But 
Hope’s denial is negative. He may possibly have 
forgotten what he did say to Meredith, or, at all 
events, he may have had but a very dim and in- 
distinct recollection of the conversation. At any 
rate, Hope, finding his conduct as a juror called 
seriously in question, had a very strong motive 
| for denying the truth of Meredith's statement, 
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while Meredith had none whatever to make a 
false affidavit. It may be added that Hope was 
one of the jurors who, though not stopping at the 
Patterson House, was present with the rest at the 
card party there, and that we find him taking a 
decided and active part when the jury first retired 
for consultation. Mr. Carter, a member of the 
jury, testifies that immediately after the jury re- 
tired for consultation, Hope moved that Palmer 
Clark act as foreman, which was carried. Another 
gentleman, who was also present witb the card 
party, then moved that Hope act as secretary, 
which also prevailed. The balloting then com- 
menced. Itis remarkable that some one did not 
move the appointment of a committee to prepare 
and report a proper verdict to be adopted by the 
jury. That was all that seemed wanting to trans- 
plant the tactics of the veteran politician in full 
bloom from the caucus to the jury room! 

There being no evidence in the affidavits before 
the court to implicate the defendant in the mis- 
conduct of the jury, counsel contends that the 
court ought not to set aside the verdict, because 
the misbehavior of the jury is no ground for 
granting a new trial where the successful party is 
not at fault, and when there is no prejudice to the 
losing party. And in this connection the counsel 
argue that the verdict was clearly right, and that 
no other verdict could have been rendered upon 
the evidence. There are certainly authorities to 
sustain this doctrine, and with a proper under- 
standing of what constitutes prejudice, I see no 
good objection to it. 

But what is prejudice? Can the court say that 
where the jury misbehave so that the losing party 
has not had a fair and impartial trial, there is no 
prejudice, because the court may be of opinion 
that the verdict is right? By no means; because 
the losing party has a right to a fair trial by an 
unbiased jury, and to be deprived of this right is 
clearly prejudice to him. The losing party is not 
bound to accept the judgment of the court; he is 
entitled to the verdict of an impartial jury. Sup- 
pose, in a crimingl case, the jury should commit 
the fault of receiving information outside of 
court, and the judge should be of opinion that the 
convictiou was nevertheless clearly right, could 
the court pronounce that there was no prejudice 
to the prisoner, and therefore, refuse him a new 
trial? Clearly not; and yet there is,in this re- 
spect, no distinction in principle between civil 
and criminal trials. The right to a fair and im- 
partial trial by jury is the same in both. The true 
idea of prejudice in this connection is this. Was 
the misbehavior of the juror such as to make it 
probable that his mind was influenced by it so 
as to render him an unfair and prejudiced juror? 
Doubtless, there may be cases of misbehavior 
in which the court could say without hesitation 
that the mind of the juror could not possibly 
have been affected by the misconduct imputed to 
him. Many illustrations may be found in the 
books of misbehavior without prejudice in this 
sense. Thus, if after the jury should find their 





verdict and seal it up, and before its delivery in 
court, a juror should talk with third persons about 
the merits of the case, there would be clearly 
misbehavior, but not prejudice in the proper 
sense of the word. The court might pronounce 
without hesitation that the communications made 
to the juror under such circumstances could not 
possibly have influenced him in finding the ver- 
dict. In such case there would be misconduct 
without prejudice. But where the natural tend- 
ency of what a juror does or says, or willingly lis- 
tens to from others is, to bias his mind, or where 
his misconduct evinces a prejudgment of the case, 
or ill will, or passion against the losing party, the 
inference of prejudice in the true sense inevitably 
follows, because the verdict can not be said to be 
the result of a fair trial. 

There is no right more sacred than the right to 
a fair trial. There is no wrong more grievous 
than the negation of that right. An unfair trial 
adds a deadly pang to the bitterness of defeat. 
Now the human mind is constituted so that what 
one himself publicly declares, touching any con- 
troversy, is much more potent in biasing his judg- 
ment and confirming his predilections,than similar 
declarations which he may hear uttered by other 
persons. When most men commit themselves 
publicly to any fact, theory or judgment, they are 
too apt to stand by their own public declaration 
in defiance of evidence. ‘This pride of epinion 
and of consistency belongs to human nature. 
Where, therefore, a juror talks outside of the jury 
room about a case pending and undecided before 

-him, he gives the clearest evidence that he is not 
an impartial and unbiased juror. The very dis- 
cussion of any matter by a juror, elsewhere than 
in the jury room, tends to the forming of false 
impressions and prejudgments. Nor will it do 
for a moment to accept the statement of the juror 
that what he has said or heard has not affected 
his judgment or influenced his verdict. Almost 
any juror, when detected in such misconduct and 
arraigned for it, willdisclaim the influence upon 
his own mind of what he has uttered in violation 
of his duty. This is hnman nature. Moreover, 
few have either the capacity or candor to speak 
with any reliable certainty of the elements which 
enter into their own minds in pronouncing a 
judgment or verdict. The only safe rule for the 
court to follow is, to form its judgment from the 
natural and logical consequences of the juror’s 
words and conduct, with little regard to his pro- 
testations in exculpation of himself. All parties» 
and especially corporations, have a deep concern 
in keeping juries strictly to the line of duty and 
propriety. When they deviate from that line, 
there is no longer any security against those 
malign, extrinsic influences which are sure to 
prevent and poison the streams of justice. 

An order will be entered setting aside the ver- 
dict and granting a new trial; and the court will 
consider a motion, if made, to rescind the order 
transferring the case to Keokuk for trial. It is 
quite evident that there isin that city a deep and 





—_— 





all-pe 
plain’ 
in wl 
thous 
mean 
yet tl 
mark 
the e 
by a 

Ju 
no pi 


CUS 


and 
corp 
as th 
that 
thar 
ina 
and 
cret 
con 
dre: 





XUM 


THE CENTRAL 


LAW JOURNAL. 495 








all-pervading sympathy for this unfortunate 
plaintiff, whose home is among its citizens, and 
in whose sorrows they iargely participate. Al- 
though this feeling is but natural, and by no 
means discreditable to the citizens of that city, 
yet the manifestation of it at the trial was so 
marked and so unusual, as to induce a belief that 
the ends of justice will probably be best subserved 
by a trial elsewhere. 

Judge McCrary, having been of counsel, took 
no part in this case. 





CUSTODY OF MINOR CHILDREN—EQUITY 
—DUTY OF COURT. 


IN RE BORT. 


Supreme Court of Kansas, May Term, 1881. 


It is the duty of a court whenever the possession 
and custody of minor children is sought by habeas 
corpus to make such order for their care and custody 
as the best interest of the children may require, and to 
that end,it may commit them to the custody of another 
than a parent, and this notwithstanding the fact that 
in a decree of divorce they were committed to the care 
and custody of either father or mother. Such a de- 
cree may bind the parents inter sese, but does not 
conclude the court as to the best interests of the chil- 
dren. 


BREWER, J., delivered the opinion of the court: 

This isa proceeding in habeas corpus brought by 
Frank B. Bort, the father of Edith M. Bort and 
Fred Bort, against Medora E. Bort, the mother, 
for the possession of these children. At the time 
of the commencement of this proceeding the 
childven lacked a few weeks of being respectively 
four and five years old. ‘The parents were di- 
vorced by a decree of the Circuit Court of Sauk 
County, Wisconsin, on January 26, 1881. This 
decree awarded the custody of the children to the 
father, and, upon this decree plaintiff mainly 
relies. ‘The petition in said action was filed April 
17th, 1880, by Mrs. Bort. At that time both par- 
ties resided within the jurisdiction of said court. 


Defendant filed a cross petition in that action. 


Soon after commencing her action, Mrs. Bort 
took her children and came to Leavenworth to 
live with her parents, where she has ever since 
resided. In October, 1880, she dismissed her suit 
in Sauk County, but the case went on to trial 
upon the cross petition, and upon thata decree 
was entered in favor of defendant, giving him a 
divorce for the fault of plaintiff, and also the 
custody of the children. 

The petitioner invokes the benefit of that clause 
of the Federal Constitution which provides that 
full faith and credit shall be given in each State 
to the judicial proceedings of every other State, 


and insists that that decree concludes the ques- | 
' or three miles from the city, and have expressed, 


tion as to the rights of the respective parents at 





its date, and that, unless some subsequent change 
in the relative position and fitness of the respect- 
ive parties is shown, the custody must be given to 
the father. This claim seems to rest on the as- 
sumption that the parents have some property 
rights in the possession of their children, and is 
very justl repudiated by the courts of Massachu- 
setts. 2 Bishop on Marriage and Divorce, 5th ed., 


. p. 204. 


We do not, however, propose to place our dis- 
position of this case upon the decision of any such 
question as that. We shall concede that, as be- 
tween the parents that decision is a finality, and 
still we do not fee! warranted in sustaining the 
petition of the plaintiff. 

We understand the law to be, when the custody 
of children is the question, that the best interest 
of the children is the paramount fact. Rights of 
father and mother sink into insignificance before 
that. Even when father and mother are living 
together. a court has the power, if the best inter- 
ests of the child require it, to take it away from 
both parents and commit the custody to a third 
person. In other words, a court of chancery 
stands as a guardian of all children, and may in- 
terfere at any time and in any way to protect and 
advance their welfare and interests. Nowin a 
divorce suit the court is limited to the question: 
Which of the two parents is the better custodian 
of the children? The decision only determined 
the rights of the parties inter sese. But in this. 
proceeding the question is, What do the best in- 
terests of the children require? Shall they be 
given to either party, or shall the court place the: 
custody with some other person? Now the peti- 
tioner and respondent, or plaintiff and defendant, 
in this proceeding, the parents of these children, 
late husband and wife, have filed in this court 
most bitter and malignant charges against each 
other. We have examined the testimony adduced 
in support of these charges, and are glad to know 
that neither is as bad as the other would have us 
believe. It is sad to see two, who but so recently 
were joined in the holiest of unions, and who 
pledged to each other a love and faith even unto 
death, now searching for epithet and charge to 
blacken each other's good name, and to pass down 
to their little ones an inheritance of dishonor. 
When the fury of present anger shall have spent 
its force,and calmer hours come, justice and gen- 
erosity, we can but believe, will resume their 
sway, and bitterly will each regret the useless 
and untruthful charges against the other. 

But the question for our decision is, What do 
the best interests of the children require? The. 
petitioner is a traveligg salesman, away from 
home a large part of his time. While away, the 
children would necessarily have to be under the. 
care of his mother, a woman past middle age, or 
such hired help as he mightsecure. On the other 
hand, Mrs. Bort is now living with her parents, 
Mr. and Mrs. D. W. Powers. reputable citizens of 
Leavenworth. They have an elegant home two. 
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their desire to have the care and custody of 
their little grand-children. Besides these, an un- 
married sister and brother of Mrs. Bort constitute 
the household. All seem to have the warmest 
affection for these children. We see no reason to 
doubt that Mrs. Bort is a loving mother, devoted 
and faithful to her little ones. Her conduct since 
she left her husband, and since the divorce, seems 
to have been without reproach. Whatever may 
be her faults, it is evident that these children will 
receive only the kindest care if left in their pres- 
ent home. They are of that tender age when they 
eed a mother’s care. No stranger, however 
kind, can fill her place. We may not ignore these 
universal laws of our nature, and they compel us 
‘to place these children where they will be within 
the reach of a mother’s love and care. At the 
same time it would be unjust to have the minds 
of these children poisoned against their father. 
He is industrious. energetic, a good salesman, 
traveling for areputable house in Chicago, a house 
which appreciates and has confidencein him. Ie 
has a father’s love for these little ones, and de- 
sires their best welfarc. He would not have them 
alienated from him, and they ought not to be. 
Withovt discussing the situation further, the or- 
der which will be made is as follows: 

The children will be committed to the care and 
-custody of Mrs. Powers, their grandmother, upon 
her giving bond to the State of Kansas in the 
sug of $3,000, with two sufficient sureties to be 
approved by the clerk of this court, conditioned 
that she will keep the children within the juris- 
diction of this court, and will produce them in 
court whenever so required. 

Whenever the father desires,he shall, upon giv- 
ing twenty-four hours’ notice to Mrs. Powers. be 
‘permitted to visit his children at the house of 
Mrs. Powers, going there alone to be with them 
there alone; he must be received without insult 
-or injury; he will also be permitted to have the 
company of his children away from the house of 
Mrs. Powers at any place, within the County of 
Leavenworth he may desire, to take them out 
riding or driving within the limits of such county, 
providing he first give bond to the State of Kan- 
sas in the sum of $5,000, with two sufficient sure - 
ties to be approved by the clerk of this court; 
conditioned, that he will not take, or pertait them 
ito be taken outside the County of Leavenworth, 
and that he will return them to the house of Mrs. 
Powers during the day time of the same day up- 
on which they were taken therefrom. 

Each party must pay the costs of his or her own 
depositions. The other costs will be taxed against 
the petitioner. the case will be coatinued in 
this court for such further,orders and disposition 
as the best interests of the children shall require. 

All the imstices concurring. 





MARRIAGE — FRAUD — PRIOR 
TITY. 


UNCHAS- 


VARNEY v. VARNEY. 


Supreme Court of Wisconsin, Aprii 19, 1881. 


1. The concealment by a woman from her intended 
husband of her previously unchaste character, or the 
inducing him to believe her chaste, is not such fraud 
as will justify a decree declaring the marriage void, 
under a statute empowering the court to declare a 
marriage void, where ‘*the consent of either party 
shall have been obtained by force or fraud.’’ 

2. Where a cross-bill by the husband in proceedings 
for divorce alleges adultery of the wife, and seeks to 
avoid the marriage by setting up a fraudulent con- 
cealment on the part of the wife of previous unchas- 
tity, and both issues are found against him, the court 
may make a liberal allowance for the wife’s expenses 
in defending the cross-bill,and the order making such 
allowance may be before judgment as well as after. 


Appeal from Circuit Court, Winnebage County. 

Coleman & Spence, for respondent; D. W. C. 
Priest, for appellant. 

TAYLOR, J., delivered the opinion of the court: 

This is an action brought by the respondent to 
obtain a divorce from the appellant on the ground 
of cruel and inhuman treatment. and failure to 
provide her with maintenance and support. The 
appellant denied the matters charged in respond- 
ent’s complaint, and then, by way of counter- 
claim, alleged that the respondent had been guilty 
of adultery since her marriage with him, and de- 
manded a judgment of divorce from the respond- 
ent upon such counterclaim. And, as a separate 
defense and counterclaim, he alleged that his 
matriage with the respondent was procured 
through the fraudulent and false representations 
of the respondent as to her previous character for 
chastity, and asked the court to adjudge the nul- 
lity of the marriage on that account. Upon the 
trial of these several issues the circuit court re- 
fused a divorce on the complaint of the respond- 
ent for want of sufficient proof of the charges 
alleged against the appellant. The charge of 
adultery subsequent to the marriage, made by the 
appellant against the respondent, was abandoned 
by him upon the trial, he being wholly unable to 
establish the same by proofs. And upon the trial 
of his second counterclaim, upon which the court 
was asked to declare the marriage void on ac- 
count of fraud, the court found against the ap- 
pellant, dismissed such counterclaim, and ordered 
the appellant to pay T. W. Spence, one of the re- 
spondent’s attorneys, the sum of $575, as a sum 
necessary to enable her to carry on this action 
during its pendency to defend against the coun- 
terclaims set up in the appellant’s answer. The 
appellant appeals from the judgment of the court 
dismissing his couterclaim. setting up fraud as a 
grounu for declaring the marriage void, and upon 





this appeal he also claims the court erred in 
awarding the said sum of $575, as suit money in 
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favor of the respondent's attorneys. The allega- 
tions in the appellant’s answer, setting up the al- 
leged fraud on account of which he asks relief, 
are as follows: ‘That for the purpose of indue- 
ing this defendant to consent to the said marriage, 
the plaintiff falsely and fraudulently represented 
that she was a chaste and virtuous woman, which 
representations the defendant believed and relied 
upon to be true.’ ‘That the plaintiff was, in 
fact, unchaste and of lewd habits, and was the 
mother of an illegitimate child born ont of wed- 
lock, but which had died before such marriage 
with the defendant; which facts the plaintiff 
fraudulently concealed from this defendant, and 
which first became known to this defendant since 
this action was commenced and since the first 
answer was interposed herein, and that since the 
discovery of said facts, and that said representa- 
tions were false, this defendant has not cohabited 
with the plaintiff.”’ 

The first and most important question in the 
case is, whether the concealment from her hus- 
band, by the wife, of her unchaste character 
previous to her marriage, or false representations 
made by her upon that subject previous to the 
marriage, in order to induce him to marry her, is 
such a fraud as renders the subsequent marriage 
void. If a marriage can be avoided for the rea- 
sons above stated, it must be under the provisions 
of section 2350, Rev. Stat. 1878, which provides 
that ‘“‘whenever either of the parties to a mar- 
riage, for want of age or understanding, shall be 
incapable of assenting thereto, or when the con- 
sent of either party shall have been obtained by 
force or fraud, and there shall have been no sub- 
sequent voluntary cohabitation of the parties, the 
marriage shall be void from such time as shall be 
fixed by the judgment of a court of competent 
authority declaring the nullity thereof.”’ It is 
clear that, under our statutes upon the subject of 
divorce, no fraud practiced by either party to the 
contract of marriage upon the other, previous to 
the marriage, is a ground for divorce. All di- 
vorces are granted for causes occurring after the 
marriage contract is entered into, except for im- 
potency, and that is a cause which continues after 
marriage, though it exists before. But a judg- 
ment of nullity of the marriage contract proceeds 
upon matters occurring before or at the time the 
marriage contract is entered into. The appellant 
in this action, by his counterclaim, invoked the 
aid of the court to relieve him from the marriage, 
not on account of any misconduct of his wife 
subsequent to her marriage, but for her miscon- 
duct before; and he insists that, because she con- 
cealed her previous misconduct from him, and 
made false representations concerning it in order 
to induce him to marry her, she obtained his con- 
sent to such marriage by fraud, within the mean- 
ing of said section, and he is, therefore, entitled 
to the judgment of the court declaring his mar- 
riage with her void. 

The question whether the concealment of, or 
false representations as to, the previous character 





of a female for chastity, made to the p°rson who 
afterwards marries her, and for the purpose of 
inducing him to do so, and upon which he relies, 
is such a fraud as will render the subsequent mar- 
riage void, has been frequently before the courts, 
both in this country and England, and we are un-, 
able to find that any court has declared a_mar-, 
riage void for that reason. The furthest the 
courts have gone is to hold that when such pre- 
vious unchaste conduct has resulted in preg- 
nancy, which exists at the time of marriage, and 
was unknown to the husband, the marriage will, 
be declared void on account of the fraud. The 
question was very fully and ably discussed by the 
Supreme Court of Massachusetts, under a statute 
substantially like ours, in the case of Reynolds v. 
Reynolds, 3 Allen, 605. The argument in that 
case is so full and complete as to leave little room 
for adding to the conclusiveness thereof. I have, 
therefore, taken the liberty of quoting largely 
therefrom, as being the best method of stating the 
argument in the strongest and clearest manner. 
Chief Justice Bigelow, who delivered the opin- 
ion in that case, says: ‘It is quite obvious, from 
the terms in which the statute is expressed, that 
it was founded on the assumption that a marriage, 
into which one of the parties was induced to enter 
through the fraud and deception of the other, is 
null and void, and, like other contracts, may be 
annulled and set aside by the defrauded party. 
* * * Nor does it define or in any way pre- 
scribe the nature of the fraud, or the degree or 
amount of deception which shall be deemed to be 
sufficient to warrant the courtin adjudging the 
contract to be void. This is left to be determined 
on general principles applicable to all contracts, 
subject only to such restrictions and modifications 
as necessarily arise and grow out of the peculiar 
nature of the contract of marriage.” 

After making some general remarks upon the 
nature of the fraud which will in general vitiate 
ordinary contracts relating to business, and re-— 
marking that the only general rule which can be- 
safely stated is, that the misrepresentation or con-— 
cealment must be of some material fact, the 
learned chief justice says: ‘+ While, however, 
marriage by our law is regarded as a purely civil * 
contract, which may well be avoided and set’ 
aside on the ground ef fraud, it is not to be sup- 
posed that every error or mistake into which a 
person may fall concerning the character or qual- ' 
ities of a wife or husband, although occasioned - 
by disingenuous or even false statements or prac- 
tices, will afford suflicient reason for annulling an ~ 
executed contract of marriage. In the absence 
of force or duress, and where there is no mistake 
as to the identity of the person, any error or mis- 
apprehension as to personal traits or attributes, 
or concerning the position or circumstances in ~ 
life of a party, is deemed whvlly immaterial, and 
furnishes no good cause for divorce. Therefore, 
no misconception as to the character, fortune, © 
health or temper, however brought about, will 
support an allegation of fraud on which a disso - 
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}Jution of the marriage contract, when once ex- 
ecuted, can be obtained in a court of justice. 
‘These are accidental qualities, which do not con- 
stitute the essential and material elements on 
vwhich the marriage relation rests. The law, in 
, the exercise of a wise and sound policy, seeks to 
,render the contract of marriage, when once ex- 
ecuted, as far as possible indissoluble. The great 
object of marriage ina civilized and Christian 
community is to secure the existence and per- 
manence of the family relation, and to insure the 
legitimacy of offspring.”” The learned chief jus- 
tice then lays down the rule that, as to all matters 
which relate to fortune, health and character, in- 
»Cluding chastity, of the person with whom a con- 
tract of marriage is made, the parties are bound 
to make their own investigations and inquiries 
sbefore the contract is consummated; and when 
the contract is consummated without force, and 
-without any mistake as to identity, the courts will 
,ndt permit any inquiry into those matters for the 
purpose of avoiding the contract, and then pro- 
.ceeds as follows: ‘The law, therefore, wisely 
requires that persons who act on representations 
-or belief in regard to such matters should bear 
the consequences which flow from contracts into 
which they have voluntarily entered, after they 
have been executed, and affords no relief for the 
results of a ‘blind credulity,’ however it may 
~haye been produced. * * * Nor is it unrea- 
sonable that each one should take on himself the 
burden of inquiring into representations con- 
cerning the character and qualities of the person 
whom he intends to marry, which, by the exer- 
cise of due caution and discretion, can be ascer- 
tained to be true or false, instead of lying by and 
using them to defeat a contract after it had be- 
come executed and a portion of its fruits has 
been enjoyed.”” The learned chief justice then 
stated that some of the civil-law writers has 
thought that antenuptial incontinence and, want 
of chastity in woman was a good ground for 
_avoiding the marriage. when it was concealed 
from the husband and he was led to believe that 
-.she was chaste and virtuous; but he adds: ‘The 
.better opinion seems to be that chastity stands 
.on the same ground as other personal qualities; 
that there is nothing in the contract of marriage, 
which implies that a woman shall have previously 
,been pure and undefiled, or which renders un- 
chastity.prior to the execution of the contract, an 
impediment to a valid marriage. * * * No- 
thing can avoid it which does not amount toa 
fraud in the essentialia of the marriage relation. 
_And as mere incontinence in a woman prior 
to her entrance into the mariage contract, 
mot resulting in pregnancy (existing at 
the time of the marriage), does not necessarily 
prevent her from being a faithful wife, or from 
bearing to her husband the pure offspring of his 
loins, there seems to be no sufficient reason for 
holding misrepresentations or concealment on 
the subject of chastity to be sucha fraud as to 
afford a valid ground for declaring a consum- 





mated marriage void. In regard to continence, 
as well as to other personal traits and attributes 
of character, it is the duty of a party to make 
due inquiry beforehand, and not to ask the law to 
relieve him from a position into which his own in- 
discretion or want of diligence hasled him. Cer- 
tainly, it would lead to disastrous consequences, 
if a woman who had once fallen from virtue could 
not be permitted to represent herself as continent, 
and thus restore herself to the rights and priv- 
ileges of her sex, and enter into matrimony with- 
out incurring the risk of being put away by her 
husband on discovery of her previous immorality. 
Such a doctrine is inconsistent with reason, and a 
wise and sound policy.’* The doctrine of this 
case is fully sustained by all the authori‘ies cited by 
the learned counsel for the respective parties, and 
we do not find that a contrary rule has been held by 
any court where a similar question has been raised. 
See Perrin v. Perrin, 1 Addams, Ec. 1; Reeves v. 
Reeves, 2 Phill. Ec. 125; Graves v. Graves, 3 
Curteis, Ec. 235; Scroggins v. Scroggins, 3 Dev. 
(N. C.) 535; Leavitt v. Leavitt, 13 Mich. 452-456; 
Benton v. Benton, 1 Day, 111; Baker v. Baker, 13 
Cal. 87; Foss v. Foss, 12 Allen, 26; Crehors v. 
Crehors, 97 Mass. 330. Bishop on Marriage and 
Divorce, §§ 167-168, 180-190, and cases cited. 
Bishop says, (section 167): ‘‘When the question 
comes before a tribunal whether a particular con- 
tract is void, by reason of fraud shown to have 
entered into its original constitution, many things 
may demand consideration. Among these things 
the nature of the contract must be taken into ac- 
count, for what would avoid one kind of contract 
may not necessarily be sufficient to avoid another. 
In that contract of marriage which forms the 
gateway to the status of marriage, the parties take 
each other for better, for worse, for richer, for 
poorer, to cherish each other in sickness and in 
health; consequently a mistake, whether result- 
ing from accident, or, indeed, generally from 
fraudulent practices, in respect to the character, 
fortune, healih, does not render void what is done. 

To this conclusion all the authorities conduct us, 
but different modes of stating the reason for it 
have been adopted.”” He then gives Lord 
Stowell’s reason as follows: **A man who 

means to act upon representations should veri- 

fy them by his own inquiries. ‘The law pre- 

sumes that he uses due caution in a matter in 

which his happiness for life is so materially in- 

volved, and it makes no provision for the relief of 
a blind credulity, however it may have been pro- 

duced.’’ Wakefield v. Mackay,1 Phill. 134-137. 

Bishop’s own opinion, as expressed in section 

168, is *‘that the nature of the marriage contract 

forbids its validity to rest upon any stipulations 

concerning these accidental qualities. If a man 

should, in words, agree with the woman to be her 

husband only on condition of her proving so rich, 

so virtaous, so wise, so healthy, of such a stand- 

ing in society, yet if he after-vards celebrates the 

nuptials on her representing herself to possess the 


stipulated qualities, while in truth she is destitute 
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of them, still. in such celebration, he says to her, 
im effect, and in law, ‘I take you to be my wife, 
whether you have the qualities or not, whether 
you have deceivgd me or not.’ In other words, 
he waives the condition. To carry such a condi- 
tion into the marital relation would violate its 
spirit and purpose, and be contrary to good 
morals.’’ These cases, we think, clearly establish 
the doctrine that the counterclaim of the defend- 
ant, alleging fraud as a ground for avoiding the 
murriage contract, does not state facts sufficient 
to authorize the court to declare the contract void, 
had they all been fully proved on the trial. Not- 
withstanding the learned counsel for the appel- 
lant seemed to think these decisions were not in 
accord with the spirit of progress which pervades 
eur present high state of civilization, we are un- 
able to-agree with him in that statement. We are 
clearly of the opinion that the highest and best 
interests of present society demand that these 
doctrines ef the courts, which have come down 
to us from the time of the earliest Christian civil- 
ization, should still be adhered to, especially in 
this country, where, if a previously unchaste 
woman enters into marriage without reformation 
in fact, the mistaken husband has abundant means 
of getting rid of his unfortunate alliance in an 
action for a divorce for her misconduct after mar- 
riage; and if she enters the married state re- 
formed, and continues faithful to her marriage 
vows, every consideration of justice and humanity 
demands that the past should be considered for- 
given and forgotten. This view of the case ren- 
ders it unnecessary to consider the question 
whether the appellant had notice of the previous 
unchaste character of his wife before. his marriage 
with her. 

But the appellant admits that before the mar- 
riage he had notice that the respondent had not 
always lived a pure and virtuous life, and he can 
not plead that he supposed, when he married her, 
he was marrying a woman whose character for 
chastity was above reproach. Heis hardly ina 
position, therefore, to allege that he was even de- 
eeived in respect to this subject, and must be pre- 
sumed to have waived any objection to the mar- 
riage on account of her former unchaste charac- 
ter. If the appellant knew, before his marriage 
with the respondent, that she had not been of 
previous chaste habits, he can not afterwards 
plead that he was defiauded, because he did not 
know the exact degree of her unchastity. Upon 
this point Justice Campbell, in Leavitt v. Leavitt, 
13 Mich. 458, 459, says: ‘*The complainant has 
alleged in his bill the somewhat singular facts 
that the chastity of defendant was made a subject 
of frequent and diligent inquiry by him among 
her friends and relatives, and also of herself, in 
the presence of others. to a degree which was 
eomplained of as offensive, and that the defend- 
ant made specific and open assertions to him on 
the subject; and he bases his claim for relief en- 
tirely on the falsehood of these assertions, and 
his inability, after due diligence, to ascertain 
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anything on the subject. The bill was drawn by 
himself and sworn to, so that he must have fully 
understood what case he was making. Sucha 
state of things, if true, would of itself go very far to 
preclude any claim for relief; for it is incredible 
that any decent men could enter upon such an 
elaborate course of investigation without hav- 
ing heard or seen something calculated to arouse 
strong suspicions. The denials of the defendant, 
as he relates them, refer directly to reports derog- 
atory to her character. If complainant saw fit 
to marry a person against whom appearances had 
gone, so far as this bill inevitably would lead us 
to suppose they had, it would be a very strained 
consideration which would regard him as seri- 
ously wounded in feeling or reputation by a dis- 
covery of what had been so strongly suspected 
before.”’ 

After the information which the appellant had 
of the character of the respondent before he 
married her, he has no legal ground for al- 
leging that he was deceived and defrauded 
as to her chastity. We think the court had 
power to order the appellant to pay the at- 
torney’s fee and respondent’s disbursements in 
and about her defense of the counterclaims of 
the appellant. As to these counterclaims, he was 
in the position of plaintiff demanding a judgment 
of divorce against the responde: t. As it appeared 
the respondent had no means of her own out of 
which her attorneys and her necessary disburse- 
ments could be paid, it is in accordance with the 
usual practice of courts to make the plaintiff, 
when sufficiently able, pay such expenses. A 
question similar to the one presented by the vb- 
jection to this allowance aros@ in the case of 
Downer v. Howard, 44 Wis. 83-92. In that case 
the court said: ‘Itis almost a matter of course 
to award to the wife, when she is plaintiff ina 
divorce suit, money to carry on the same; and 
when she is defendant, itis always awarded, un- 
less, perhaps, in a case where it appears that she 
has a separate estate which is adequate to meet 
all such expenses.’ In that case, asin this, the 
order to pay the expenses of the plaintiff for 
defending against a counterclaim of the defend- 
ant was made after the court had announced its 
decision dismissing the complaint and the de- 
fendant’s counterclaim, but before a formal 
judgment of dismissal was entered, and was 
made a part of the formal judgment. In the 
case at bar, the order appears to have been made 
after the court had made its findings in the action, 
but before the final judgment was formally en- 
tered by the court; but it was not made a part of 
the judgment. We do not think it important that 
the order making the allowance is not inserted in 
the judgment; it may be enforced as an order of 
the court made in the action. It was argued by 
the counsel for the appellant that the court had 
no power to make the order after final judgment 
in the action. That question is not in this case, 
as it appears to have been made before final judg- 
ment; and, if it were otherwise, then it could not 
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be considered upon this appeal from the judg- 
ment, as an order made in the action, after judg- 
ment, can not be reversed upon such appeal. 
This court held, in Williams vy. Williams, 29 Wis. 
517, that an allowance for suit money in a divorce 
case might be made after judgment as well as be- 
fore. It was also held in that case that such al- 
lowance of suit money is a matter very much in 
the discretion of the trial court. We can not say 
from the record that the allowance in this case 
was unreasonably large, or that the learned judge, 
in making the same, was guilty of any abuse of 
the discretion vested in him by the law upon that 
subject. The litigation appears to have been pro- 
tracted, and of a nature to require a large amount 
of work and considerable expenditure of money 
on the part of the respondent, to meet the issues 
raised by the appellant's counterélaims. It would 
seem from the whole case that the court was fully 
justified in making the allowance. 
The judgment of the circuit court is affirmed. 








ABSTRACTS OF RECENT DECISION. 


SUPREME COURT OF THE UNITED STATES 


October Term, 1880. 


DELAY—FRIVOLOUS WRIT OF ERROR—DAM- 
AGES.—There Jas been no appearance for the 
plaintiffs in error in this case. The writ of error 
has operated to delay proceedings onthe judg- 
ment against Klein, the garnishee. There is no- 
thing whatever in the record to justify him in 
staying the exeeution. The security by Whitney, 
the judgment debtor, was for costs only. The 
cause has been permitted to remain on the docket 
for two years, notwithstanding what was said by 
us at the October Term, 1878, (99 U. 8. 607). when 
we felt compelled to deny a motion to affirm be- 
cause it could not be brought under the operation 
of Rule 6, there being nv color of right to a dis- 
missal. We, therefore, affirm the judgments, with 
interest and costs, and award $250 damages 
against Klein on account of the delay. In error 
to the Circuit Court of the United States for the 
Southern District of Mississippi. Opinion by Mr. 
Chief Justice Warre. Whitney v. Cook. 

BANKRUPTCY — CREDITOR — PARTNERSHIP. — 
The decree in this case is affirmed. There can 
be nd pretense that Condict owed the bankrupts 
anything. ‘They bought his interest in the limited 
partnership of which he was once a member, and 
paid him for it. If the creditors of that partner- 
ship have any just claims against bim on account 
of what has been done, they must proceed as 
they may be advised to enforce their rights, but 
the assignee of the bankrupts is in no respect 
their representative for that purpose. He can re- 








duce to his possession whatever is owing to the 
bankrupts, and also what they have disposed of 
in fraud of the bankrupt law; but Condict was 
not their debtor when the banRruptcy occurred, 
and there is no allegation that what they did in 
respect to his interest in the limited partnership 
was forbidden by the bankrupt law. Appeal from 
the Circuit Court of the United States for the 
Southern District of New York. Opinion by Mr. 
Chief Justice WAITE.— Wight v. Condict. 
SET-OFF WHERE UNITED STATES Is A PARTY.— 
The judgment in this case is affirmed on’ the au- 
thority of United States v. Eckford, 6 Wall. 484. 
Claims for credit can be used in suits against per- 
sons indebted to the United States to reduce or 
extinguish the debt, but not as the foundation of 
a judgment against the government. Inthe pres- 
ent case the court instructed the jury as matter of 
law, that the plaintiff in error, from Jaly 1, 1836, 
until March 24, 1845, was in the military service 
of the United States as a first lieutenant of dra- 


| goons or cavalry ;and that he was entitled as such 


to credit for the pay and emoluments that accrued 
during that period, and this was admitted to ex- 
ceed the debt sued on by the United States. The 
jury thereupon brought in a verdict for the de- 
fendant. Had the jury gone further and struck 
the balance that would be due from the United 
States, no judgment could have been rendered for 
it. Any verdict, therefore, beyond the one actu- 
ally given would have been fruitless. The court 
itself decided that the plaintiff in error was enti- 
tled to his pay and emoluments from July 1, 1836, 
to March 24, 1845. While sometimes the jury 
have been permitted to certify toa balance they 
find to be due from the government in eases of 
this kind, and urder some cireumstances it may 
be proper they should do so, a refusal of the eourt 
to direct that it be done can not be reviewed 
here. Affirmed. In error tothe Circuit Court of 
the United States for the Eastern District of Penn- 
sylvania. Opinion by Mr. Chief Justice WaITE. 
—NSchaumburg v. United States. 


SUPREME COURT OF KANSAS. 
May, 188). 


RAitway Fines — Conrrinutory NEGLI- 
GENCE.—1. A person who stacks his hay in a 
meadow 150 to 200 yards from a railread track,and 
the sparks from a passing engine ignite the grass 
fifty-six feet from the track, and there is no ob- 
stacle to prevent the fire from reaching the hay 
thiough the dry grass, and nothing has been done 
to prevent it, and the hay is burned and destroyed 
by the spreading of the fire: I/cld, whether the 
owner thereof is guilty of contributory negligence 
or not, isa question of fact for the jury and not a 
question of law for the eourt to decide, 2, In 
such a case, where the charge and instructions 
omit all mention of contributory negligence on 
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the part of the plaintiff. and the defendant asks 
the court to instruct the jury, ‘itis a circumstance 
the jury may consider as going to prove contribu- 
tory negligence, that the plaintiff stacked his hay 
near the railroad track without guarding it in any 
way from fire. Persons who live near railroads 
are bound to take notice of the increased danger 
to their property from fire, and to exercise a pro- 
portionate amount of care to protect it’: Held, 
material error to refuse the instructions. Re- 
versed. Opinion by Horton, C. J.—Kansas City. 
etc. R. Co. v. Owen. 


CAVEAT EMPTOR—SALE OF PERSONAL PROP- 
ERTY BY MORTGAGEE.—1. Where a mortgagee of 
personal property sells the property, not as his 
own, but held by him asa mortgagee, he does not 
warrant the title. The rule of caveat emptor ap- 
plies to all persons desiring to purchase under 
such circumstances, and the purchaser under such 
circumstances obtains only the interest of the 
mortgagor and mortgagee in the property. 2. A 
mortgagee of personal property may sell his own 
and the mortgagor's interest in the property, with 
the consent of the mortgagor, without giving pub- 
lic notice of the sale. 3. And where the mortgage 
contains a provision that the mortgagee may sell 
the property after condition broken, or if at any 
time he should deem himself unsafe, he may sell 
the property at public or private sale previous to 
the time above mentioned: Held, that no notice is 
required, and that asale without notice will trans- 
fer to the purchaser all the interest, both of the 
mortgagor and mortgagee, in the property. Af- 
firmed. Opinion by VALENTINE, J.—Harris rv. 
Lynn. 


EVIDENCE — TELEGRAM — SECONDARY Evi- 
DENCE OF CONTENTS.—1. Where the controversy 
is not between the sender and the person to whom 
a telegram is addressed, and the contents of such 
message is material, the original message, if not 
lost or destroyed, must be produced, it being the 
best evidence; and in case of its loss or ina- 
bility to produce it from other cause, the next 
best evidence the nature of the case will admit of 
must be furnished. If there is a copy of the 
message existing, it should be produced; if not, 
then the contents of the message should be shown 
by parol testimony. 2. Where the telegraph op- 
erator, having the possession of the books and 
papers of the office at C, testified there was not 
in his office any of the messages forwarded 
from the office on April 26th, 1878, but he sup- 
posed all such messages had been destroyed, as it 
was the custom to destroy them after six months 
and then presented a book of the oftice which he 
said he supposed was in the handwriting of the 
operator who preceded him at the office: Held, 
that the preliminary proof was insufficient to au- 
thorize the introduction of secondary evidence of 
the contents of the message in question. Held, 
JSurther, that as the only entry or memorandum in 
the book concerning the supposed destroyed mes- 
sage wasas follows: *H & BioQM & Co,, Ks., 
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nine words,”’ such entry was inadmissible as 
original or other evidence. Held, also, that as the 
book was not an account or shop book, or any 
register or record recognized by law as evidence, 
it was error to admit it or the entries therein for 
the consideration of the jury, and its admission in 
this case, having been highly prejudicial to the 
defendants, is sufficient cause for the reversal of 
the judgment. 3. If the original message could 
not be produced, and if no copy of such message 
existed. the person making such entries in the of- 
fice book, when called upen to testify to the con- 
tents of the message. might have used the book 
to refresh his memory concerning the messages 
sent from the office. while he was operator. Re- 
versed. Opinion by Horton, C. J.—Barons v. 
Brown. 


NEGLIGENCE— CONFLICT OF EVIDENCE — 
CONTRIBUTORY NEGLIGENCE.—1. Where the 
plaintiff testified that as he approached, with his 
wagon and team, a railroad crossing of a public 
street in the city of Topeka, adjoining the passen- 
ger depot of the railway company, te looked to 
the west [the direction from which the train 
came]. and all he saw was a large pile of lumber, 
and didn’t hear any bell or whistle; and a witness 
stated that he was ten or fifteen feet from the 


- depot, but keard no signals until the collision, 


and would have heard them, if any had been 
given; and four other witnesses, who were pres- 
ent, testified they did not hear the whistle 
sounded or the bell rung until the instant of the 
collision; and a passenger on the train, in a car 
next to the rear one, stated he didn’t hear any 
alarm; and on the part of the defense, the fireman 
and engineer testified they whistled for station 
above the tank, 200 or 400 yards west of the cross- 
ing, and rung the bell continuously from the 
tank until the train stopped; a d five other witness- 
es stated they heard whistle sounded 300 or 400 
yards west of the crossing and the ringing of the 
bell as the train came in: Held, there was a suf- 
ficient contlict of evidence to raise a question of 
fact, whether proper and timely siguals were giv- 
en, and the trial court was justified in submitting 
the evidence to the jury for their consideration. 
Held, further, that there was evidence sufticient 
to sustain the finding of the jury that proper sig- 
nals of the approaching of the train to the cross- 
ing were not given. °2. Where the evidence of a 
question of negligence is doubtful, presents qual- 
ifying circumstances, and the inferences to be 
drawn from the facts are uncertain, it is the prov- 
ince of the jury to decide. 3. Where a person, as 
he approached the railway crossing at the main 
thoroughfare of a city with his team and wagon, 
looked west, the direction from which the train 
afterwards came, saw Only a pile of lumber, heard 
no bell or whistle; then looked ahead, saw the 
street clear and attempted to drive across, then 
tried to pull his team around to avoid the coming 
train, but too late to prevent a collision; and evi- 
dence is produced tending to prove the train was 
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coming at too great a rate of speed, and that no 
timely signals of warning of the coming of the 
train were given, Lut some witnesses testified they 
‘called to him to stop asthe train was coming, and 
One witness stated he took off his hat at him and 
told him the train was coming, and such person 
testified *‘he didn’t hear anybody call: Held, 
it will be left to the jury to say whether such per- 
son was guilty of contributory negligence. In 
such a case, and under such circumstances, the 
question of negligence or want of proper care is a 
matter of ordinary observation and experience of 
the conduct of men. and the judgment of a jury 
‘ought to control. 4. In an action by a plaintiff for 
personal injuries against a railroad company, it 
was averred in the petition that the injuries were 
caused by the neglect of the company in crossing 
the public street of the city with a locomotive and 
train of cars at a very swift, rapid, dangerous and 
reckless rate of speed, and without giving any 
warning of the approach of the locomotive and 
cars by sounding a whistle or ringing a bell; and 
that the view of the approach of the locomotive 
and cars was obstructed by cars standing on the 
track and by lumber piled in close proximity to 
the road: Held not error, under the allegations, 
for the trial court to permit the plaintiff to prove 
the company had no flagmen at the crossing of the 
street as one of the circumstances existing at the 
time and place of the accident, Affirmed. Opin- 
ion by Horton, C. J. Kansas Pacific R. Co. v. 
Lyman. 
INNOCENT PURCHASER OF REAL EsTATE— 
FRAUD—DECEIT—ACTUAL PossEssion.—l. P, 
through fraud and deceit, and without consider- 
ation, procured the execution of a deed of con- 
veyance of land from M to himself, and the deed 
was duly recorded. Afterwards P mortgaged the 
property to J and deeded it to B, both J and B 
acting innocently and in good faith. Both the 
mortgage and the deed were afterward duly 
recorded. Afterward M commenced an action 
against J and B to cancel both of said deeds and 
the mortgage, and judgment was rendered in her 
favor. J and B then jointly brought the case to 
the Supreme Court on petition in error. The 
plaintiff below, defendant in error, then moved 
to dismiss the petition in error on the ground that 
the plaintiffs in error have no joint or common 
interest in the controversy. Held, that the mo- 
tion will be overruled. 2. Where a petition 
of M against J and B alleges that P, through 
fmaud and deceit and without consideration, pro- 
cured the execution of a deed of conveyance of 
land from M to P, which deed was duly recorded, 
and that P then mortgaged the property to J and 
deeded it to B, which deed and mortgage were 
duly recorded, and that M, during all this time, 
was in the actual, open and exclusive possession 
of the property, and then asks that said deeds 
and mortgage be canceled; ard J and B each de- 
mur generally to this petition: Held, that the 
demurrers are not so frivolous, that by filing them 
J and B forfeit their right, by making a proper 


showing, to file answers setting forth any defenses 
which they may have. 3. And in such a case as 
the above, where. afte: the demurrers have been 
overruled, J and B make sworn statements, al- 
leging innocence and good faith in all things on 
their part, denying that M had the possession of 
the property at the time of their transaction with 
P as alleged in M's petition, and alleging that at 
the time P had the possession of the property, 
and that the demurrers were not made for delay: 
Held, that J and B have made a sufficient show- 
ing to entitle them to be allowed to file answers 
setting up such defenses as they may have; and 
held, further, that generally where a grantee ob- 
tains a deed of land by fraud und imposition up- 
on the grantor, and without consideration, and 
takes possession of the land under the deed, and 
afterward conveys the land to a bona jide pur- 
chaser for a valuable consideration, without 
notice of the fraud, such purchaser obtains a valid 
title as against the first grantor; and this upon 
the general principle of law that wherever one of 
two innocent persons must suffer loss on account 
of the wrongful acts of a third, he who has en- 
abled the third person to occasion the loss, must 
be the person who shall suffer. Reversed. Opin- 
ien by VALENTINE, J.—Jordan v. McNiel. 





SUPREME COURT OF MISSOURI. 
May 10, 1881. 


DEED—EVIDENCE—NOTICE.—On the trial of 
this cause, plaintiff offered to read in evidence a 
certified copy of the record of a deed dated Oc- 
tober 25th, 1872, executed by defendant, Alberry 
and wife, parties of the first part, to N. J. Thomp- 
son, party of the second part, and W. W. Cockins, 
party of the third part. This was objected to on 
the ground that the said deed was acknowledged 
“before, and certified by the said N. J. Thompson 
who was a party thereto. This objection was 
overruled, and the evidence offered was received. 
Under the authority of the following caaes, Dail 
v. Moore, 51 Mo. 589; Block v. Gregg, 58 Mo. 565; 
Stevens v. Hampton, 46 Mo. 404; Ryan v. Carr, 46 
Mo. 483; and 1 Wag. Stat., 277, §§ 24, 25, the 
court erred in admitting said evidence, there be- 
ing no evidence in the record tending to show 
that defendant or those under whom he claimed 
had actual notice of the said deed of October 
25th, 1872. Judgment reversed and cause re- 
manded. Opinion by Norton, J.—Hainey v. Al- 
berry. 

INDICTMENT—PERJURY — EVIDENCE — VARI- 
ANCE.—The indictment in this case, for perjury, 
was defective in that it did not contain an aver- 
ment, that the oath taken by defendant was ad- 
ministered by an officer duly authorized and em- 
powered to administer it. State v. Keel, 54 Mo. 
187; State v. Shanks, 66 Mo. 560. Error was also 





committed in allowing certain witnesses, after 
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comparing an admitted 
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signature with on® 


which was disputed, to give their opinion of the 
genuineness of the latter from such comparison, 
it not having been shown that such witnesses were 
experts. State v. Tompkins, 71 Mo. 613. Error 
was committed in allowing a note to be read to 
the jury, which varied from the one set out in the 
indictment, containing in addition the words, 
‘‘with interest at the rate of ten per cent. per 
annum from wmaturity.’’ According to the fol- 
lowing cases, this was a fatal variance: State v. 
Fay, 65 Mo. 490; State v. Engiish, 67 Mo. 136. 
Reversed and remanded. Opinion by NORTON, 
J.—State v. Owen. 


INJUNCTION — POWER OE COUNTY TO COM- 
PROMISE TAXES—PARTIES—W AIVER—EQUITY.— 
‘This is a proceeding by injunction to restrain de- 
fendant, as collector of Washington Co., from col- 
lecting certain taxes levied by the county court of 
said county upon the property of plaintiff, includ- 


: ing its railroad, road-bed, etc., plaintiff claiming 


that there had been an agreement of compromise 
of said tax claim between itself and the county, 
and that it had complied with the agreement on 
its part. A temporary injunction was granted, 
which on final hearing was dissolved, and the 
cause dismissed. The county sued plaintiff for 
the taxes, and obtained judgment in the circuit 
court, which this court reversed and remanded, 
and a compromise was effected by which plaintiff 
was to pay a given sum in installments which it 
has so far done. The collector, in disregard of 
the compromise, was proceeding to collect the 
original tax, it being contended that the county 
had no 1ight to make the compromise in question, 
or any compromise whatever. J/eld, That the 
power to sue implies the power to accept satisfac- 
tion for the demand sued for or less, and hence 
the county had the power to make the compro- 
mise. Board of Supervisors of Orleans County v. 
Bowen, 4 Lansing, 31; Supervisors of Chenango 
County v. Birdsall, 4 Wend. 453. Defendant’s 
objection that the county court or county should 
have been made a party, comes too late; it should 
have been made by demurrer to plaintiff’s peti- 
tion, and was waived by ffilure todo so. Wag. 
Stats., $10, p. 1015. Plaintiff had a right to an 
injunction to prevent collection of the taxes as 
originally assessed. The proceeding was likely to 
result in a cloud upon the title of plaintiff's real 
estate, it having been assessed, and this of itself is 
sufficient ground for the interposition of equity. 
‘The court could, and probably should, have or- 
dered the county court and clerk to be made par- 
ties, that a perpetual injunction could have been 
granted against the collection of the tax. Re- 
versed and remanded, that the circuit court may 
order the county court and clerk to be made par- 
tes. Opinion by Henry, J. St. Louis, etc. R- 
Co. v. Anthony. 

PEREMPTORY MANDAMUS—CONSTRUCTION OF 
SEC. 22, ART. 9, OF CONSTITUTION.—This was an 
original proceeding by mandamus to compel the 





mayor of the City of St. Louis to proclaim that 
certain amendments, submitted for the acceptance 
of the qualified voters of said city at the general 
city election on April 5th, 1881, were adopted and 
became incorporated into the charter of said city. 
Sec. 22 of art. 9, of the Constitution provides that 
said charter may be amended, when the amend- 
ment is submitted to the qualified voters at a gen- 
eral or special election, and accepted by, at least, 
three-fifths of the qualified voters voting thereat. 
Held, that the said section requires that the 
amendments to be adopted must be accepted by 
three-fifths of the legally qualified voters voting 
at such election, and not three-fifths of those 
only voting on such amendments. If the framers 
of the Constitution had intended the latter, they 
would have used the word thereon instead of 
thereat. State vy. Winkelmeir, 35 Mo. 103; State, 
ex rel. Vv. Sutterfield, 54 Mo. 391; State, ex rel. v. 
Brasstield, 67 Mo. 331; People v. Brown, 11 Il. 
478; Chestnutwood v. Brown, 68 Il. 132; State v. 
Swift, 69 Ind. 505. Peremptory writ denied, and 
proceedings dismissed. Opinion by Norton, J. 
— State, ex rel. Allen v. Ewing. 

INDICTMENT—LARCENY IN DWELLING—PETIT 
LARCENY—W RONG CONVICTION—MOTION TO AF- 
FIRM.—On an indictment under 1 Wag. Stat. sec. 
28, p. 457, for larceny ina dwelling house, de- 
fendant could not be convicted of petit larceny, 
which is an offense entirely different from that 
charged in the indictment. The offense charged 
does not consist of different degrees, and hence, 
does not fall within the purview of 1 Wag. Stat. 
sec. 14, p. 513. Defendant is either guilty as 
charged, or not guilty at all. The conviction 
would have been valid under the present law. 
Sec. 1655, Rev. Stat., 1879. A motion to aflirm 
will not be sustained in a criminal cause for any 
reason—overruling State v. Armstrong, 46 Mo. 
588. Itis the duty of this court to render judg- 
ment on the record before it. 2 Wag. Stat. 1115, § 
20; State v. Barnett, 63 Mo. 300. Reversed and de- 
fendant discharged. Opinion by SHERWOOD, C. 
J.—State v. Davidson. 








QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to this depart 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request - 
ed. Tosavetroubdle for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
communications are not requested. } 


QUERIES. 

27. The Constitution of Arkansas, art. 9, sec. 3, pro- 
vides that ‘‘the homestead of any resident of this 
State, who is married or the head of a family,shall not 
be subject to the lien of any judgment or decree of any 
court, or sale under execution, or other process 
known, except for purchase-mon2y, specific liens, 
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er 
tax and for special trusts,’’ ete. Cananon-resident, 
owning lands in this State, which lands have been at- 
tached for debt on grounds of non-residence, after 
the levy of the writ, and thereby the creation of the 
attachment lien, and before judgment, move to this 
State and, upon the attached lands, assert his resi- 
dence, claim the land as a homestead asa defense, 
and thereby supersede and defeat the attachment lien 
at the trial? Ww. 
Yellville, Ark., May 14, 1881. 


28. In 2 Kent. Com. 509, on 
which DesArts v. Leggett, 16 N. Y. 582, cited in 2 
Parsons on Notes and Bills. 623, was decided, it is 
stated that where a debtor makes a tender of goods 
and the tender is refused, if he elects to retain pos- 


session of the goods, it is in the character of bailee | 


to the creditor. Is not the case wanting in two of the 


requisites of a bailment, viz.: A contract anda deliy- | 


ery? D. 
Cedar Falls, Iowa, May 21, 1881. 


29. Is the judgment of a United States Distriet 
Court a lien upon the real estate of the judgment 
debtor situated in any part of such district? Or is it 


necessary to file a transcript in the county where such | 


real estate is located? ¥. 


QUERIES ANSWERED. 

Query 26. [12 Cent. L. J. 456.] The general rule 
is that a change of domicil by the parent carries 
with it that of his minor child. But A _ leaves 
New York; his minor child refuses to accompany 
him, and he leaves it with relations in New York. 
A.acquired property in Texas. The child and 
its descendants sue for the property. The limitation 
of New York and Texas is different. Which governs 
in the courts of Texas? Is the child to be held to be 
of full age by the laws of New York or Texas? 18 
Martin, 69; Story on Conflict of Laws. 52; 8 John- 
son, 189. 


Answer. The lex rei site governs as to the capacity 
of the parties to any transfer, whether testamentary 
or inter vivos, as affected by questions of minority 
or majority. 17 Mart. 569; see, also, 3 Wheat. 212; 
18 Mass. 15; 11 Pick. 36. F. L. P. 

Augusta, Ga., May 17, 1881. 








NOTES. 


In a very interesting review of Judge Thomp- 
son's monograph entitled ‘Charging the Jury,” 
which recently appeared in the Irish Law Times, 
we find the following amusing illustration of how 
not to charge the jury: ‘The validity of a will 
was being tried ina Scottish court, when, the 
foreman of the jury having begged to be informed 
whether importunate solicitation was to be consid- 
ered as undue influence, a learned judge thus im- 
pressively delivered himself: ‘It is only right. 
Mr. Foreman, that the jury should have recourse 
to this bench in all difficult and doubtful matters 
—and I trust, gentlemen of the jury, what I and 
my very accurate brother shall address to you, 
will afford all the necessary facilities rightly to 
understand the issue you are totry. And. gentle- 


. 


the authority of | 


| hands of such men. 





men of the jury, never did I address a set of men” 


with greater satisfaction—men whose enlightened 


minds are capable of receiving, and of profiting” 
| by the information which they derive from the) 
No men are more highly, or more justly — 
respected in the county from which they came—~ 
I know every one of you—and I take this oppor-~ 
tunity to return my sincere thanks to the High” 
Sheriff of the county of Galloway, for impanel- — 


court. 


ing so respectable a jury. No cause would lose 


by being tried by any individual amongst you~ 
and it must be satisfactory in the higiest degree to_ 


the parties at issue to have their property in the 


manI do at your head. 
Foreman, you are one of the cleverest men in the 
country, and the glory of our age and nation— 
you know you are—and there is no man in the 


community more capable of resolving the present ~ 


difficulty than yourself—no man in the communi 
ty of a sounder or more enlightened understand- 
ing—no man has better opportunities—no man is 


furnished with more ampie means to assist his re- 
Fentlemen of the jury, when ~ 
| you go together to try this very important ques- 


searches after truth. 


tion you will receive such information from that 
man, that it would be strange indeed—with the 


legal assistance you derive from the bench—you ~ 
could possibly fail of doing justice to the parties ~ 


at issue in thiscause. Your library, Mr Foreman, 
is one of the most extensive and best chosen in 
the country; some of your volumes are really very 
neatly gilt (you know I admire them; I am very 
fond of books) ; and you area manof a penetrating 
and inquisitive mind; and with the information 
you possess, there is no man, I repeat it,in the 
community, more fit for the situation you now fij], 
Ido not think. gentlemen of the jury, I need add 
anything further; you will go together; andI 
have no doubt that your decision will be equally 
satisfactory to both parties — equally an hon- 
or to your conntry and yourselves.’ ‘Gentle- 
men of the jury,’ then added the puisne 
judge, ‘after the very exhaustive, judicious 
and accurate manngr in which my laird has 
expressed himself, it wil! be the less necessary 
for me to take up your time in endeavoring to 
throw new light on what has already been so 
fully and so ably discussed. Gentlemen of the 
jury, importunate solicitations means nothing; 
but if you tease a man out of his life, and he 
afterwards makes a will in your favor, it ought, I 
think, to have some weight. G@entlemen of the 
jury, you are to try whether importunate solicita- 
tion be undue influence or not: you are the 
judges of the fact—the law on the subject I need 
not go more largely into, after what you have 
heard from my laird.’ Precise and lucid as was 
this instructive exposition, Warren, J., may claim 
greater merit, for having boldly declined to en- 
lighten the inquisitive jurors at all, in Bagot v. 
Bagot, notwithstanding their importunate so- 
licitation for a legal definition on a like subject.” 


Nor, gentlemen of the jury, © 
san I sufficiently congratulate you, when I see the ~ 
I tell you what, Mr,~ 


se shite aN Ae 


pnts 
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